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"LLUYYX3 XAHOAX 3PX: XAHAJNTbIH LWWATHbI LUYYXUWH YAT YYP3T,
3PX X3MXK33" C3A3BT OJIOH YJICbIH 3PA3M LLUMHXUAMI3HUIA
BATA XYPJIbIH H33ITUWH YT.

OHeeapUAH OJIOH YIIChIH 3PA3M WUHXMIM3HWA Bara Xypang XypanudH MPCH Ta
OYXHWI 3H3 ©APUIH aMap amranaHr aunTras.

YNCbIH A934, WYYXUAH O03prag banryynaraaag Xun rapyiH xyrauaar yasx oy LLyyxmit
cyprant, cyfanraa, M3A33AnAH XYPI3M3H3C Lar YeMnH WWHXTAM, a4 xonbornon eHaep
3HIXYY C3OB33P XOEP Aaxb 3pAdM LUMHXWMAM3BHMI Dara xypnaa 30XMoH Ganryynx bymng
Tanapxan WIBPXMUIXK, axIblH 6HOep aMXWNT XyC3H epeee. Yr xypang OponLyynax
ypunrbir xyn3sH aBcaH XBHIY-biH AyrcOyprumH Ux CypryynuiH LOKTop, npodeccop
MeTep Kasncke, AHY-bIH OepeBAyra3p TOMPrMWH AaBX 3aanfax WaTHbl LYYXUAH Lyyry
Xenmc BuHH, CrHranypbiH AaBX 3aangax WaTHbl WyyXUnMH TaMrblH ra3pbiH Opnory gapra,
ayyprvnH wyyry Konvd Cuy Hap OONOH AOTOOAbLIH XyyMbY, CyANaayfan ryH33 Tanapxax
BawHa.

MeH MaHam yncbiH Xyynb 3yWH canbapT yHa/mK Oapliry XyBb HIM3P OpPYYMX,
OUMOSHTIM XaMTpaH axunnacaap MPCIH XaHC-3anfenunH caHh XYp33MdHTUAH  33/KUT
3pO3M WMHXMNM3HUA Bara Xyprbir O3MXKMH axunnax Oymp YMH CITMNMAH Tanapxas
NN3PXUTIBE.

MoHron YncbiH LLyyXMH Tyxal XyyauiH WWH3YUACOH Harpyynra 6atnarnax, YncbiH
330 WYYX34, XSHANTbIH KypMaap ToMAOS raprax VHIOICI3M, Xypam eepynernceHTan
X0NOOOTOMroOp H3M TaNL VIPIaH, XYYNWUAH STM3OMMH WYYX34 XaHLax 3pxX34, Heree Tang
XAIHANTBIH LWAaTHbI LLIYYXMIAH 3apUM YU YYP3T, YN aXUnnaraaHa anneaa LWWH3YN3ATUIH Yp
Heneereep 61 DoKX Oamaar WWH3 TyTaM COPUNTYYA Tynrapy HarHa.

YYHUAT aMXUNTTar AaBaH Tyynax apra 3aM Hb raruxyy 3pAsM WUHXKNT3, cyaanraaHsl
VP AYHAO CYYpUNCaH LWMHXA3X yXaaHbl YHAICN3NTIN, XYHWUM 3PXUAM A334351C3H OHOBYTOM
rapu, rapranraar 60n0oBCpyyX, HIBTPYYN3X ABLan OGmN33.

VpraH, XyynumH 3TrasanmH Wyyx34, XaHaax 3px Hb anuBaa 3pXx 3yrH oyn, TyyHa Gartax
YHOSCHWUI 3pX 3YMH TOTTOMLOOHBI CYYpb X3M X3MX33 OONCOH YHACOH Xyynb Oyph Tynryyp
YH3T 3ynn Hb GOk, XyynbynargaH, baTtanraaxcaH yHACSH 3pX oM. HereeTsaryyp TepuiH
anbaHg, XyBUAH X3BLUWNL M3PraXusl, M3PraLwiasp33 MaHnanunaH axmnnax oy apx 3ymd,
Xyynb4 Ta OMOHWA TYALRTrX Oy Yvr yypar, egep TyTaM XWX Oyl axun, xenenmep
fnraaTan 0onoBY 3UCMIH OyHAS GMA XYHWUIA SPXUAT Xamraanax, Lygapra eécbir caxuynax
H3M 30PUArbIH JOP HIMAZASM. DHIXYY 3PX3M 30purbir HOAMTOOP X3P3arkyyiax GaTanraa Hb
LWYYX3L XaHOax 3pX Y4Mp 3H3 COABUMH XYP33HA epHex Oyi anveaa caHan, caHaauwnra,
LWYYMXK, PraLYYIIMAT aHXaapaxryl eHrepy, anryyp XaH4ax X3px3B4 OONOXryw.

HUArMmvnH  xapunuaar 30Xuuyynax XypasHL yycax OyW acyyanyyn [oTpooc
WyYX PYy Wyyd YATI3A3T X3C3M Hb WKMHI3P BatnargcaH 3pX 3yWH X3M X3MXKI3M HIraM3/
Danpgnaap onnroH Tannbapnax xyynb XaparnasHum acyyaan dangar. XMnce3pa3sp TaamarnaH
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DatancaH xyynb LUYYXMWH NpakTvKaap LWanrarfax XypTan yp AyHr Hb OaTTan Taamarnax
DONOMXIYM Yy4Mp HIM Mep 3B X3P3rf33 TOITOXOA Uar xyrauaa Wx waapadar. MaHan
YNCbIH XYBbJ, A3NXWAH TIPIYYIaX 3pX 3YMH TOITONLOOr OYPAYY/IX YafcaH ync OpHyyAaac
Typlunara Cyfnax 3amaap 3y €coop luaappargax Oyw ypT xyrauaar TOBYWMIXK, 33P3arusH
X8rKux Oyp3H OONOMXKTOM 10M. Y4Mp Hb CYypUH COEN MPrIHWUWAL WXL yaaarym
OWA3HA OA00 LUKMH3 TyTaM YYCIX Oy COPUNTYYL Hb OSMXUMH 3PX 3YAH XODKIUAT TyY433MK
Oyn ync opHyydag Lar xyrauaaHbl XyBb[, 6MHe Tyfnrap4, amXunTTam LUMAOBIPAAMLSH,
CavH Typwnara 0omx ynacaH Gampar. YHOICHUA OHUMOTWAM UI3PXMANSH snraatanraap
30XMUYYNax Waapafiaratall HUATMUAH Xapuiuaa buin O0noBY XyH TOPENXTHWUI HUATNIC
YHIT 3YWIMWM aryyncaH Cyypb LWWHXT3W, WYYX34 XaHOAX 3PXWMWH Tanaap 3px 3ywd,
XyynbY, 3pA3MT3H cyanaayua 1a bua anveaa yn OWMNronuos, OMArONThIH 36PYYHI3C aHmmMg,
OHOM, MPAKTUKUAH YHOICN3N OYXMIA XYHUM SPXUIAT A3303NCIH, WYYXMAH YN axunnaraar
TOrenaepXyyncaH, xapblUyyncaH CyganraaHf CcyypuncaH LWWAASA rapubir  X3A3ML5H
TOLOPXOWNOX Laapanaratan 6arHa.

Tyxannban wyyxa4 xaH4ax 3px DONOH AaBx 3aanfax 3px, TSAM3PUAH MeH YaHap,
oHuJNIor, aAnraar TogpyynadH CyanaxX Hb XAHANTbIH WaTHbI WYYX34 roMaost raprax yHasdisn,
XYPMbIH Tanaapx XyynbyabiH LyHL epHexX Oy MapraaHbir 3U3CTI5X TOMOOXOH anxam
Honox M. Hereetsaryyp TyC LUYYX34 FOMAOM XYN33H aBax YHAICNI3M XypaM Hb XAHANTbIH
WaTHbI WYYXUAH LaallablH XerKUAH MM XaHANarbIr TOQOPXOUMX BYNr aHxaapy Cyanax
X3p3rTan. ©aree O3NXUA AaXWMHAO, XAHANTbIH WATHbI WYYX Hb L3B3P XYYSb X3P3rn33HMM
acyyanbir xsHax y3aar oHomnbiH (Court of Cassation) GonoH xapruiH ynn GapumT, yp
[araspbir faexap xaHagar xoconmon (Supreme Court) WWHXTIM BOMK XOrxux OanHa.
MBY TYYHWMM TOMAON XYNI33H aBax YHASCI3N Hb 3pX 3YyWH eHhep ay xonbornonTon,
LaalumA, 3H3 TOPNAH MapraaHbl XYP33HA X3P3rNaradX Xyyfb X3P3rN33HWMA XML TOFTOOX
Waapanarata MapraaH oyxu romaon 6amx racaH HUMTAAT LWanryypbir TaBbX Oynr oypaax
Hb 3YMT3N tOM.

SUBCT Hb X3M13X3[ 3PX3M XYynbY, 3PpO3MTIH, Cyanaady Ta OyxHUM Xyynb 3yWH
canbapT 30pnynx Oy OYHbI HOP X X6OeNMOepP, X433/ 3YTMNUAH VP OyHA MaHal yNncbiH
3PX 3YMH TOTTONLOO XYHWUM 3PXWAT LO33[3MC3H, apAvnicaH 3acarnaneir G6atanraaxyynax
Lar YeunH Wanryypbir AaBX, LUWHIYIAMSH CamXKUpY, TorenaepXmH, bataxcaap MpCaH.

DH3 yaaa Oma 3H3 TaHXMMO XypaH Uyrnax, WWH3 TyTaM rapd Oy copuntyyapir
WYYXUAH NPAKTUKT YHASCIIH TaHUALYYMXK, TYYHAM WantraaH YHOICI3MUAT TOAOPXOWXK,
rapu, Wmuanunr GonoBCpyyncaH eHaep yp AYHTM xypan GONHO rasrm UTran AayypaH
OanHa.

Ta BYXaHL aMXUnT xycbe!

MoHron YncblH A334 wyyxuH Epexxmn wyyrd O4.FAH3OPUT
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OPENING REMARKS

At the outset, | would like to convey my warm greetings to all participants attending
today’s international academic conference.

| wish to express my appreciation to the Judicial Training, Research and Information
Institute, which was established as an affiliated institute under the Supreme Court of
Mongolia last year, for organizing its second international conference on this timely and
important topic. | wish you success in your future endeavors. | thank guest speakers,
Prof. Dr. Peter Kasiske from Augsburg University, Judge James Andrew Wynn, Fourth
Circuit Court of Appeals of the USA, Mr. Colin Seow, District Judge and Deputy Divisional
Registrar of the Court of Appeal and the Appellate Division of High Court of Singapore,
and local lawyers and researchers for accepting the invitation to speak at this conference.

My sincere gratitude to the Hans Seidel Foundation for providing assistance to the
JTRII to organize this international conference. | want to mention Hans Seidel Foundation’s
invaluable contribution extended in strengthening the legal sector of Mongolia and their
continued support over the years.

In line with the change of regulation and grounds to appeal at the appellate court
following adoption of the Revision of the Law of Courts, involved parties: individual
and legal entity on one hand and appellate court — due to the change of functions and
operation - on the other hand, are facing new challenges that are common result of any
reforms.

The only way to successfully overcome these challenges is to develop and introduce
rational solutions which are empirically validated and reflect respect for human rights.

Access to justice by an individual and legal entity has been recognized as one of
the basic rights in every constitution. On the other hand, despite our different work
functions and routines in daily life, as leading lawyers in our field working in public and
private organizations, we are united under the same goal of protecting human rights and
maintaining justice. Hence ensuring access to justice means an actual implementation of
this honorable mission, we should not ignore or take it slow any proposals, initiatives,
criticism or reflections raised within this agenda.

Unified application of newly approved legislation and norms directly lies in the court’s
mandate, among many problems that arise in the framework of regulating social relations.
When the law is approved, we cannot predict the practical effect of the law with high
certainty until it is tested by judicial practice. In this sense, it takes a lot of time to establish
unified application of law. For our country, by studying the experience of countries that
formed the world's leading legal system, it is quite possible to shorten the long period
required and develop together with developed countries. Developed countries had already
dealt with the problems that we face today in the past and we as a developing country
can share and study their good experience to tackle these issues. There are social relations
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that need to be regulated differently in expression of national characteristics, however, in
regards of the access to justice which itself enshrines common and fundamental values of
mankind, | would like to note about the pressing needs to identify solutions that are based
on comparative research, that optimizes court operation, that respects human rights and
that are free from any misunderstanding and misinterpretation.

For instance, clarifying the right to access to justice and the right to appeal, their
nature, characteristics and differences will be a big step to end the debate among lawyers
about the grounds and procedures for filing a complaint in the appellate court. On the
other hand, it is necessary to pay attention to the fact that the procedure for accepting
complaints in the appellate court determines the direction of further development of the
appellate level court. Appellate courts around the world are developing into two major
categories based on the grounds for receiving appeals: Court of Cassation, which controls
right application of law and Supreme Court, which reviews facts and consequences.
Moreover, it should be noted that the basis for receiving appeal at the appellate level court
remains same for both types of court that the case is of high legal importance and set a
precedent for the application of law in this type of dispute in the future.

At last, legal system in Mongolia is constantly developing for better and standing the
test of the time to respect human rights and democratic governance in Mongolia as a
result of your - lawyers, academics, and researchers - hard work and dedication devoted
for the strengthening legal system in Mongolia.

| am confident that the conference will be fruitful as we share our challenges based
on judicial practice, identify its causes and figure out potential solutions for the problem.

Once again, | wish success to the conference.

Ganzorig.D, Chief Justice of the Supreme Court of Mongolia
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XBHI'Y AAXb XAHANTbIH )KYPMAAP X3P3I' XAHAH
WMAABIPNSX 30XULYYNANT

NETEP KA3UCKE'

[.  Youptran

[l [aexX 3aanmax Xoep yvr yypar

lIl.  [aBx 3aanmax OoOnoH AaBX 3aanfax LWaTHbI WYYXUIAH TOrTONLOO
V. “BepydyHr” 6onoH “XsaHanTbiH AaBX 3aanaax” XOepbiH fNnraa

V. DNCNTUMH Waapanara

VI.  OnoH TepnnmnH AaBx 3aangax XyCanTUMH 30pUiro

VII. JaBx 3aanfax WaTHbl WYYXUUH WNOB3P

VI LLIYyXMIH TOITONLOOHA, XYYIUWAH H3rAM3M X3P3r133r XaHrax

IX.  YHOC3H XYyYyAUWH 3pX 3yMH 3apyM acyyaan

U XBHIY-bIH AyrcOypriH vx CypryyaumH pyy, SpYYrUAH NPOLecC, SAWMMH 3aCTVMH 3PYYTMMH 3pX 3yWH
TOHXUMWIMH 3pXN3rd, JOKTOP, Npodeccop
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N {H} LWIYYXUIAH CYPTANT, CYAANTAA, M3A33IMAH XYP33N3H

XBHIY AAXb XAHAJTbIH XXYPMAAP X3P3I' XAHAH

LLINAABIPIIX 30XULYYNANT

Pe METEP KA3UCKE XEHTY-biH AyrcOypriiH ux cypryynmiH 3pyy,
SPYYrvviH NPOLEeCC, 3AMVH 3aCrvviH 3PYYIVvH 3pX 3YMH TIHXUMUVIH
3pXA3ry4, JOKTOp, npogeccop

l. YaupTran

SHaxyy wntRamar 2022 onbl 10-p
capblH 7-Hbl efep OoncoH “LLynapra écHbl
XYPTIMX: [1330 LIYYXUAH YUr yypar, 3px
M33n" Bara XyprbiH NeKU33C C3A3BM3CIH
BornHo.

DH> Hb H3M334 TEBOITaW COBUAT aBH
y303r: FepmaHbl aBX 3aanAax WaTHbl LLyyX
L9X 3PYYTUIH BONOH MPT3HNUIA X3IPTUNH LYYX
XypangaaH. Xssraapnargman uar Oawraa
ydpaac 3apuUM HIMMAH xsnbapluyynaxaac
©6p aprarym oM. I3caH x3ami 4 6u XBHIY-
Jaxb [aBX 33anfax LWaTHbl  LYYXWAH
XaMIMUIAH Yyxan acyyaayyabir TaHg Xyprax
4agHa X Hampax OanHa.bu 3pyyrviH
XYYIMAH npodeccop  XyH. Turm3aC 6u
PYYIUMH  WyyX — aXwunanaraaHbl  AaBX
3aangax rompgong 0Oara 33par aHxaapnaa
xaHayynax 6onHo.Mxa33 01 MPraHUM X3p3ar
WYYX3L4 XAHAH LWWMAB3PAIX aXunaraaHsl
YHOCOH LWWMHX YaHapyyabir Tarnbapnaxsir
MEH XM433x OOMHO.

Il. JaBx 3aangax Xoép uur yypar

tOyHbI TYPYYHA ou FepMaHg,
OWNFOCHOOP [aBX 3aanfax XYPMblH XOEp
YYPrYMH Tanmaap ToBY Tawmnbapnas.[daBx
33andax LWaTHbl H3r 30pUATO Hb aHXaH
WaTHbl WYYXMMH angaatam WWALBIPUAT
3acax OONOMXMIr OypAyynaX fBAaN IOM.
SH3 Tanaac Hb aBY y3B3M, WMNAB3PT AaBX
3aanfax roMpon raprax Hb WUPr3OMMH

Lyaapra cbir XyYPTaX 3PXMUIMH HIM X3C3r MX
X3 OOHO.

DH3 3pX Hb 36BXOH LWYyX3[4, rOMAON
rapraxaac rafHa LWyyx33C 368 LWMNOB3P
raprax ©onomxuwir aryyngar. Tarax3sp
Oypyy WWAABIPUAT 3acax 3anpyynax sMap
H3MH MexaHu3M Daunx écton. Laawwwmnban,
[laBX 3aangax roMaon Ho XYYAUAH HIrAM3N
X3P3rN33r X3P3rKyy/3X apra X3parcaf oM.
JaBx 3aanmax TOrTonuoo Hb Oyx vprfg
XYYMAH 6MHe T3rw Oaianbir XaHraxbiH
Tyng Oyx LWyyx Xyynunr anb Gonox Xurg
Tavnbapnax OOMOMXMIWI ONroAor. 2JH3
YWT YYP3T Hb MPMIHWUI 3pX aWrvnH Tenee
OWLL, XapWH Xyyfb 3pX 3YWMH TOrTONLOOHbI
3pX aWrnmH Tenee bavpar. [aex 3aangax
AH3 OYpUMH X3n03pyyL Hb 43P X0Ep
30pUNTOA XapunUaH agunry yWnuungsr
Tyn TepMaH [axb 3pX 3YWMH TOITOMLOOHI
OYTUMIAT OMATOXbIH TYNA 3AM3P XOEp uyur
YYPrUVH Tanaapx M34J13r Waapafaratau.

ll. OaBXx 3aanpgax OGONoH AaBX
3aanpax LWaTHbI WYYXUNH TOrTONLL00

XBHTY -1 36BX6H Har OuLL, XOEp XyynuiH
TOrTONLOO Davaar. Yump Hb  3pyyruiH
X3PTMH  [aBX 3aanfax axunanaraa Hb
NPraHKIA X3prasc snraatan banHa.

10
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FuN
3PO3M WUHXMAr, cypanraa RO

SpyyrunH 6aruaaH WWITMX a)KunnaraaHbl Wyyx 60noH gaBx
3aanpax(xanbapuuyyncaH)

Oberlandesgericht

XsAHaNTbIH (BycwitH A334 WwaTHbI LyyX)

[aBx 3aangax

Landgericht
BepydyHr (BYCUIH LuyyX)
[yHA waTHbl aBx
3aanpax

Amtsgericht

(OyypruiH wyyx)
XyHA 60NOH XeHreH ramMT Xapar

AHXaH LIaTHBbI

Lyyx

SH3 3ypraH 033p LLYYXMH
xanbapllyyncaH Auarpammbir  XapyycaH
Dereef, 3pyyruH X3par LWYYX3L XsHaH
WWAABIPN3X OONoMXTOM. T3HL LyYpPruiH
WyyX, OYCUAH LYYXYYL aHXaH LUaTHbI
WYYX33p  axunnagar. XyHZ [BMT  X3par,
ANAHIyAa XyH aMUHbl MMT X3p3r yWNACaH
TOXMONAONA OyC HYTIMIMH LWyyX Xxapuyuaar.'
[lepBeH Xun3sc [oow xyralaaraap Xopux
A1 OHOTAYYNaX XOHIeH MMT X3p3ar yMnacoH
X3PryYAVNr AYYPrMNH LWYYX WWNLBIPA3A3T.2
OpOH HYTIMIH BONOH BYC HYTIUIAH LLIYYXMIAH
anviBaa LWWNAB3PUMH 3CP3T XAHANTbIH AaBX
3aanfaxaf, rompon raprax ©OonHo. byc
HYTTUAH 0334 LYYXYYD OYYPrUAH LUYYXUAH
WWMAB3PUAT  3C3PTYYLSH  [LaBX  3aanpax

' § 74 Law on the Constitution of the Courts (GVG
=Gerichtsverfassungsgesetz).
2§24 GVG.

Bundesgerichtshof
(Xon600Hb! Lyyx)

Landgeritcht
(BycuitH wyyx)
TOMOOXOH r3MT X3apar

acyyaneir  xapuyugar®  6on  Oyyprv
WYYXUAH  WWWAOB3PUAH  3CP3r  XSiHaH
X3M3LUSX  acyyanbir  [epMaHbl  3pyyrmH

OOMOH MPrIHUI X3PIUAH 0334, Wyyx Gonox
XONOOOHbI  LIYYX XSIHAH  WWIAABIPILAT.
Xoep [Haxb TepnMAH  OaBX  3aangax
roManbir "bepydyHr" rax Hapn3a3sr bereef
36BXOH AVYPIUAH LWYYXUH  LWUMAABIPUIT
3CPryyuX OONHO. DH3XYY [yHA LWATHbI
OaBX 3aanmjax roManbir  OyC  HYTTUIAH
WYYX  XSHAH  X3M3AU3H3.  ByC  HyTrUmMH
WYYXMNH [aBX 3aanfax LuaTHbl LWyYYyXUIH
WMNOB3PUIT ©8pee XAHANTbIH LUaTHbIXaap
[aBX 3aanfax 6onHo, papaa Hb bycuiH
L4330, LUYYX X3M31LU3H3.

§ 124 (1) Nr. 1 GVG.
4 135 (1) GVG.
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Bundesgerichtshop
OUCUIAH( XAHaNTbIH)

NaBX 33anaax (Xon6ooHsbI LLyYX)

I

BepydyHr Landgericht

OyHa waTHbl
AaBx 3aangax

(BycuiH wyyx)

I

Amtsgericht

AHXaH WaTHbI (ByypruiiH wyyx)

LIYYX MapraaHTan ayH = 6ytoy 5000

eBporooc 6ara

2 Ayraap 3ypar Hb VPMHUW X3PruidH
Wyyx [JaBx 3aangax OyTumMmr  xapyymk
BanHa.JHO MeH agun ayypruiH 6onoH byc
HYTTUAH  LUYYXYYL @HXaH LUaTHbI LyyX33p
wumnaespngar.  Oyyprumd  wyyx 5000
€BPO XYPT31X MapraaHtam acyyanyyabir
WMMOB3PASASr.> X3paB MapraaHtam bawnraa
IyH Hb Wnyy eHoep DavBan OyC HyTrMAH
WyyX Xapbannaapaa xapuyunar.® AHxaH
WaTHbl  WYYXWAH  LWWWMOBIPUNH  3CPar
3aBCPbIH AaBx 3aangax rommon ("Berufung
BepydyHr")  raprax  0OomHo.  3arasp
OYHO WaTHbl [JaBX 3aangax romansir
OyC HyTrMAH Wwyyx OOMOH [A3374 LWATHbI
WYYXYYA Wnnaeapnagar.” [apaa Hb T38HUA
WMNOBIPUAT XonbooHbl  LLIYyXMH  xsHaH
WMWMOB3PALAAM XAHANTbIH AaBX 3aanfaxaap
[laBx 3aangax 6onHo.®

23 GVG.

71 (1) GVG.

72 (1) and § 119 (1) Nr. 2 GVG.
133 GVG.

® N o w

§
§
§
§

I

Oberlandesgericht

(BYCHIH 4337, WaTHbI LyyX)

Landgeritch
(BycuiiH wyyx)

MapraaHTan ayH 5000 eBporooc 433l

IV. "BepydyHr” 6onoH “XsHanTbiH
baBX 3aangax” XoépblH fnraa.

Opoo 6v Ta HapT AaBX 3aangax Xoep
TOPAUMH  Yyxan snraar TavnGapnaxbir
Xycax GarHa. [yHa WaTHbl AaBX 3aanfax
"bepydyHr" Oyloy 3UCMAH [aBX 3aanaax
WaTHbl "XAHaNTbIH OaBX 3aanfax” XOepblH
XOOPOHA,.

AHXaH LLATHbI LLYYX XOEp Ve WwaTTanraap
WWNAB3P3>  raprafiar. IXM334  HOTNOX
GapuMT aB4  X3prumH  GoouT  Dananbir
TOrTOOX ECTOW. [lapaa Hb LLYyX 3H3 DapumMTa
Xyyfb alWWIMaXx WWWAB3P33 rapragar. JH3
WWUNAB3PUAH 3CPIr AaBX 3aanfax LWaTHbl
LYYX34 roOMAO0N rapraBan AaxuH LWyyx Xypan
BONHO. DH3 LLYYX Xypnaap HOTIOX GapUMTbIr
JaxXWH Wanrax 3CB3  LWKWH  DapuUMTbIr
TOrTOOXbIH Ty, LUIMHD HOTAOX OapUMTYyabIr
opyymx 6onHo. [lapaa Hb LWWHD LWUNAABIP
rapy Maragarym. SPyYyruiH X3pruvH XyBbp
[aBX 33anfax LUaTHbl LWyyX YPramk WWH3
HOTNOX ~ DapUMTBLIr  XAHaH  X3M3Mu43r.
NpraHun XyynumH Xapryyasgd 3H3 Hb OyHA
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SPASM WNHXWUIT33, CYQAITTAA &

WaTHbl [aBX 3aanfax LWaTHbl LWyyX aHxaH
WaTHbl WyyX OapUMTBLIr OMX TOrTOOXA00
anfaa rapracaH r» Y3C3H TOXWMONAONL n
TOXWMONAAOT. DUCMWH AaBX 3aanfax roMaon
Oyloy XsHaNTbIH [aBaxaap [OaBX 3aangax
WaTHbI LUYYX 36BXEH aHXaH LUaTHbI LyyX
TYXalH X3p3IT Xamaapax XyynuuH Tanaap
anfaa rapracaH 3Caxunr N xsHagar. [daex
3aangax WaTtHbl WyyX LUWMHY OapuMmT Omn
Donrox 3pxryn. TUAM33C AaBX 3aangax
WaTHbI WYYX XypaniaaHa HOTN0X OapuUMTbIr
X3333 Y aBAArmym. SpYYrUMnH X3PrMnMH AaBX
33angax LWaTHbl TOWMMbIF TOWMIOXond Ta
Xaumpxantan 3yWnUAr aH3aapcaH banx:

Tyxannban, xynralH X3pra’p Ayypryn
Wwyyxa3c  Bara  X3MX3IHWMA  TOPryynb
OHOTAyyfcaH  Wyyrasrdy  Hb  bepydyHr

OonoH fapaa Hb XsiHaH LWlanrax 3amaap
©6ep XO0Ep LuaTHbl LWYyX34 AaBX 3aangax
OonHo. [yyprmH wyyx O33p X3Par XsiHaH
WMAOBIPNIX axunnaraa Hane3g 6orvHo,
3apvMIaa HOTNOX OapUMTLIN XaHranTtam
HAIT Hambar aByynmarryl. byc HyTrUMIH
LYYXYYASL LWYYH Tacnax axwunnaraa ygaaH
YPramkmnaar Gereef WYy ONOH  LLUyyrY
OPONUAOr. DPYYTUAH  X3PTUAH  OYCUIAH
WYYXMAH TaHXUM Hb M3PraXJMnH rypas
XYPTAAX  LUYYMY, XOEP 3HMUWH - LIYYry33C
Oypaoax bonpor. Hamx Aypaaxag HOTNOX
DapUMTBIr WYYy A3NMP3HIYA  COHCOOT.
Tum33C [epMaHbl Xyynb TOTOOMY 36BX6H
LOYYPrUAH  WYYXYYAMRH OOOWT AYTHIATUIAT
XsIHAX LWaapanaratai rx y3oar 6arHa.

V. 3ncnTUAH waappnara

BepycdyHr  GONOH  3UCMAH  OaBX
3aangax LWaTHbl XyBWUnbap Hb 3NCINTUMH
Waapanaryynaapaa anraatau. Xoep

TOPAWVH AaBX 3aanfax roMafbir 3pyyrumnH
X3p3rT fnnargary®, MnpoKypop  X0€ynaa,
WNPr3HUM  X3PTUWH - OPOMLOMHML  raprax
BorHo.

° §296 (1) StPO.

1. BepydyHr byloy OyHI WaTHbI OaBX
3aanfaxbiH NCANTUVH LWaapanara

SPYYTMH  X3p3rT OyHA LWaTHbl [aBX
3aangax roMgon rapraxblH Tyng 3eBXeH
eprefen raprax 3UCMAH Xxyrauaar garax
Mepaex ECTon. OprefnnmH xyrauaa Hb
[00[, LWAaTHbI LUYYXWUAH LWWAAB3P rapcHaac
XOWL  [onoo  xoHor Gawpar,®  xapwH
WPraHUA MapraaHbl XyBbA, MapraaHbl AyH
600 eBporooc A33w OaviBan AyHA LATHbI
JaBX 3aanfax XyConTunir n 3esLUeepHe.”
©prefen raprax xyralaa Hb  LUYYXUMKH
WMAAB3P  rapcHaaC  XoWW  H3r  cap
DanHa.” VpraHuM XaprmnH AaBX 3aangax
roMgon rapraxgaa roMaon raprard Hb
[aBX 3aangax YHA3CI3M33 raprax erex
Waapanaratay  Gammar  ©on  3pyyruiH
X3P3rT UAM LWaapanara Gamxryn. Fomzon
raprary Hb LUMAABIPUNAH 3apUM  X3CIT
[aBX 33anaax xycanrs3 xa3raapnax 60nHo.
Kuwaan63n, TIp33p 36BXEOH ANbIN 3acax
3anpyynaxsir Xycax 0onox OoNoBY aHXaH
WaTHbl LWYYXWMAH 0ogWT OyrHanTvmr Gon
Donoxryn.

2. DUCMMH [0aBX 3aangax LWaTHbl
SNCONTUIH Waapanara (XaHanTbiH)

SPYYIUMH  X3PrMUH  XSHANTbIH - JaBX
3aanfaxbiH XyBbL, M6H [0/100 XOHOMMMH
XyrauaaTtan 0OamnHa.”® [yHO waTHbl [OaBX
3aangaxaac  anraatal Hb  XSHaNTbIH
[,aBaXxblH FOMION raprar4aac 4asX 3aangax
YHO3C3N33 MPYYA3XUIAT YPrafx Luaapaaar.
FfoMaon raprardy Hb MaTepuangaa Xxyynb
36PYHCOH 3C3X, X3P3r XsHaH LWWNABIPNIX
AXWANaraaHbl anfaa rapracaH 3Cax Tanaap
rOMAON raprax éCTon. X3paB Tap NPOLECChIH
anpaa rapracaH rax y3ax Oauraa 6Gon
WYYXUAH IMap YN, 3C YWAO3XYM 3H3
angaar Oum  GONrOCHLIr HapUMH  X3M3X

& 314 (1) Criminal Procedure Code (StPO
Strafprozessordnung).

" § 51 (2) No. 1 Civil Procedure Code (ZPO
Zivilprozessordnung)

” §514 ZPO.

B § 341 (1) StPO.
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écton. Tyxamnban, aHxaH LaTHbl LLUYYX33C
rpYnAr 6ypyy M3IYYSICIH 3CB3NT XaHranTTan
YHOICIANYWIE3p  XYCINTUNE  X3P3rCIXIYU
©ONrocoH. 3ar33p anbaH EcHbl WaapanarsIr
XaHracaH TOXMONAONA 3PYYTUMH X3PTUnH
[aBX 3aangax TrOMAMbIM  Xy/133H  aBax
OONOMXTON.  DNCINTUNH Laapanarbir
XaHracaH 3CXWMWI OaBX 3aanfgax LuaTHbl
Wyyx Wwanragar.

VIpraHni X3prmidH XyBb[, 3H3 Hb apan
eep toM." [yHO waTtHbl A3BX 3aangax
MeH H3MH afun Har capblH Xyrauaatau.
DpyyrniH baruaaH WWNTIX aXunnnaraaHaac
Afnraatal  Hb  AaBX 3aanfax roManbir
XYA33H 36BLU6OPSOX ICIXMUM AaBX 3aangax
WaTHbl Wyyx wanragar. MeH 31CnTUNH
HIM3NT  Waapgnara 6w [yHO  WaTHbI
[aBX 3aanjax Wyyx LWAMABIPUMIMHX33 3CP3r
[aBX 3aanfax romanbir 6Gatnax ectom.
XonbooHbI LWYYXMIH UAAB3P Hb YHOCOH
a4y xonboroonTor xyynb 3pX 3yWH acyyasbir
TOAPYYNaX 3CB3M XYY XU L X3P3rN3XNAT
XaHraxaf luaapanaratan TOXWMOngong n
WYYX WM 36BLUeepPen Ofirox Yyparmn.”
X3p3B TMM BMLL OoN AaBX 3aandax WaTHbl
WyyX TOMAJIbIr  36BLUGGPOXTYM.  DHIXYY
3eBLUGBPOrOeeryn  LWWNOBIPUNT  eepes
JaBX 3aangax 005Ho." YH3HA33 [epmaHbl
[aBX 3aangax WaTHbl WyyXyYLAUNH MPraHWiA
X3p3r XsHaH  LUMMABIPMAX  aXwminaraaHb
MX3HX aXWn Hb [aBX 33angax romanbir
XY/I93H  36BLLUOSPSX 3CIXTIM  X0onbooTou
FOMZJIbIT LUMAABIPNIXI3C Oypaaar.

VI.OnoH TepnunH paBX 3aanpax
XYC3NTUNH 30pUNro

BepydyHr ©OonoH XsHanTbiH -~ AaBax
Hb eep eep 3opunaroton. bepydyHr
Hb 3pYYrMAH OOMOH WPIIHUA  X3PrUnH
[aBX 33anfax wWaTHbl XypMaap 3eBXeH
aHXaH LWaTHbl LWYYXMWH angaar 3acaxag
YMMAArAA3T. DAr3p anaaa Hb OapUMTbIT ONX

“§ 548 ZPO.
5 §543 (2) ZPO.
1, Non-admission-complaint”, § 544 ZPO.

LLYYXWUIAH CYPTANT, CYOANTAA, M333JUIMAH XYP33M3H

TOITOOX, XYyyNb TOTTOOMXMWIWT X3P3rN3X34
X08ynaHA, Hb XaMaapantan bawx 6ornHo.
praHnia xapar LyyXa4 XsHaH WUaB3PIIX
Hb YHACIHA33 XYYNWUWH HIFAM3M X3P3rn3ar
XaHrax 30punroTon Tyn anfaatant WWinaB3Ip
Hb [aHraapaa WWM TepAWMMH  [OaBX
3aanfax XyCnTUIr 3eBLUEBPeX XaHranTTam
WwanTraaH ouw tom. Heree Tanaac 3pyyrumH
X3PTUAH  XYBb[, LWMHIYMACIH Hampyynra
Hb XYyfb X3P3rM3XT3M XONOOOTON aHXaH
LaTHbI LWYYXMWH andaar 3acax 3anpyynax,
XYYAUAT HIFOM3A X3P3rN33r XaHrax rCaH
XOEp  30pWAroTon.  TUMM33C  UPraHUM
X3Pr33C WYY 3pYYTMAH X3par O33p angaa
3acBapfax Hb WYY Yyxan yypar rynusTragsr
Barix Hb OVATOMIKTOM tOM. YYHUIT 3pyyrmiiH
X3P3rT roMof rapraryvmH anpaar 3acax
COHVPXON  WMPMHWUIA  X3prasc WAy  UX
Danpmartan xonboH Tamnbapnax 6ornHo.
SPYYTUAH X3P3MT UX3BYISH TYYHL WYY WX
3pCodNTIA Ganaar: XyynunH X3p3rnasHum
angaa Hb M Oypyyrym XyHWAr Xopux
Anaap WUNTMX34 XYpragar. YHACOH XyynbT
YNC YYH33C 3aWNCXUAXMUT XMY33X ECTOW.
XAHANTbIH LWaTHbI WYYX” X3PX3H LLNNOB3P3D
raprax OamHa B3? OMHEX LIATHbI LLIYYXWAH
WAKOBIPUAT N lwanragar, BapumMT
TOFTOOLOITYM y4paac AaBX 33anfax LaTHbl
WyyX HOTNOX ©apuMT aBharrym. SpyyrumH
X3P3r XfHaH LUWMAB3PMIX  axmnnaraaHg
OpOoNLory Tanyyarar MapraaHTal Xyynb 3px
3YWMH  acyyanbir  X3/3AU3X  LWaapanaratam
TOXMONAONA N aMaH COHCron sBargaHa.
X3p3B  TMAM  6uw  Gon  Wyyx 36BXeH
WYYXMAH  WAMABIPUAH OMYra3p rapracaH
YHOSC3A, WyyX XypangaaHsl TSMO3MN3ANIAT
YHOSCM3H AaBX 3aangax romMansir amaap
X3M3MLUBXTYAr33P LUNAABIPISX O0NOMXKTON.”

[aBX  33angax  WaTtHbl  LWYYXUWH
XSHANTbIH Lap XYP33 Hb FOMAON rapraryviH
XAIHANTBIH ~ XYCONT33C  xaMaapHa.®  [laBx
33aN4ax LUaTHbI LLYYX aHXaH WaTHbI LUYYX33C

7§ 349 StPO,
8§ 352 StPO, § 557 ZPO.
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3PASM LUNHXWIr33, CYQANTAA R

MaTepuannar Xyyamnur  3eB  X3P3rN3CaH
3CXUNT MK OYp3H LWanraHa. XapuH OaBx
33andax LWaTHbl LUYYX 36BX6H XYCINT34
3C3PMYYUCIH  X3P3r  XAHAH  WWMABIPA3X
axkunnaraaHbl Xyyflb 36pYCeH YUAONYYOUAT
Wwanragar.” X3p3aB [aBX 3aangax
WATHbl LIYYX X3P3r XAHAH  LUNAABIPIIIX
aXxunnaraaHbl Xyynumr AaxmH 3epyCceHuinr
CaHaMCaprymrasp unpyynban aH3 Hb gMap Y
YP [araBapT Xypraxryu.

Vil.JaBx 3aanpax wWaTHbl LWYYXUAH
LWMNABIP

[aBXx 3aangax LWaTHbl LWyyX eep eep
WMnaB3p raprax 00nHo. AHXaH  LaTHbI
WYYXUAH  WAKABIPT  XYYAMWH  angaa
Davxryn rax y3BaN AaBX 3aangax roMasbir
X3P3rcaxrym Gonrox OGariHa. X3p3B Xyysb
36pYCOH Hb TOrTOOrABOS [AaBX 3aanmax
WaTHbl LWYyyX33C [Japaax Xoep X3n03p3sp
deneenex OONOMXTOM. X3p3B  HIM3NT
HOTNOX GapuMT aBax LWaapmnararyn 6on
[aBX 3aanjax LWaTHbl LWyyX AaHraap Hb
WWAABIPNIXK OONHO. DPYYIUAH  X3PTUIH
XyBbA, LWYYrA3r4y [aBX 3aangax romaon
rapracaH 0Oon [aBx 3aanfax LuaTHbl LWyyx
WNAOBIPUIAT ©6pT allinrTanraap eepynix
bonoxryn.?% JH3 Hb AABX 3aanmdax LWaTHbl
WYYX aHXaH LWaTHbl LWYyYyX33C eHaep N
OHOOX OONOXTYMN TAC3H yr. DH3 3aanT Hb
LIYYTrO3MYMIAT 30XUCTYIA LUIMMAB3P rapraxaac
3M33XK [aBX 3aangax roMAon rapraxag
caafl yd4pyynaxryn 6arx 30punroton iom.
MCoH xagu 4 "reformatio in peius” mx
HIPN3rALASM  3HIXYY XOPWUI Hb  36BX6H
xapuylary faBx 3aangax romaon rapracaH
TOXVMONZONA N xamaapHa. [lpokypop
MeH [aBX 3aanfcaH 6on [asXx 3aangax
LIaTHbI LWYYX aHXaH LUaTHbI LUYYX33C eHaep
A OHOOX ©OonHo. WpraHum MapraaHg
Xonbormox Xxypam Yn4unH3.?

9§ 352 (1) StPO, 557 (3) ZPO.
2§ 331 (1) StPO.
2 §528 ZPO.

Mx3HXx[133 [aBX 3aanfax LaTHbl LyyX
3H3 acyyanbir Ove pdaaH WWALOB3IPIIIX
Oonomxry Gampmar, y4vp Hb  H3MIAT
HOTNOX OapuMT Wyrnyynax Wwaapgnaratam

fnaHrysa Xxspar XxsHaH LWWAABIPAIX
axunnaraaHbl  anfaaHbl  XyBbL  3Ar33p
anfaa Hb aHxaH LWaTHbI LYYXUAH GapUMThIr
TOrTOOXO[, HONEBNCeH DaNXbIr YryMCraXryin.
TyxavnOan, aHxaH LWaTHbl LWYyyX XYJI133H
3eBLIGBPEX OOMOMXIYN HOTNOX OapuMmT
alumrnacaH 60 3H3 Hb LUYYXMIH OYTHIATUMH
YP LyHL HeneenceH Oanx Maragnan eHaep
DanHa. VnM TOXMONAONL [LOaBX 3aanfax
WaTHbI WyyX y1n GapuMMT TOrTOOX 3PXIyn,
[aHraapaa HoTnox OapuMT Uyrnyynaarrym
TYN aHXaH LWaTHbl Wyyx3 Oyuaax erHe.?
SH3 Hb aHXaH LaTHbI LIYYX33C ©ep TaHXMM
X3PrMAr  [axuH  X3M3U3X, M6eH HOTNOX
BapUMTBIT WWH33P X3M3AWAST MC3H YT IOM.
SH3 LWYYXUAH WWWOB3PUAT [AXWMH  OaBX
3aangax OosHo.

[NaBx 3aanjax WaTHBbI LYYX
WWUALABIPUMHX33  YHOICIAMAT  raprax
€CTon.2 DH3 Hb Xyynb [O33413X €C Un Tog
Danx €cTor rCoH Laapanaraac VyosnTam.
MpraH WwWumnaBap raprax 3pxTan Tegumnrym
XyyNb 3YMH fIMap YHAICM3M33p NAABIP
rapracHbIr TyyHA Tavnbapnax 3pxTan. MCaH
X3OMM Y YYHI3C YN Xamaapax 3yWmn Hb
WPMHUA X3PTMAH LaBX 33angax romaonsg
XaMaapHa: JHA [OaBX 3aanfgax Xyontuur
XY/193H  36BLUGBPSeX Tyxal LWMMaBIPUNT
36BX6H OHLIOM TOXMONZOAL N1 HOT/IOX
Waapanarartam.2*

VIILLLYyXMAH TOFTONLLOOHA, XYYNUIAH
H3rAM3M X3P3rnasr XaHrax

DPX 3yMH XAHANTbIH TOFTOML00 Hb OMHBX
angaatan WWALBIPUIAT 3acax 3anpyynax
DONOMXMIT ONFOX, XYYAWWT H3MH XUrg
X3parnax Oatanraa OonHO. MXA33 3pyyrnH
X3PMAH XyBbA, TepMaHg 22 0334 OycunH

2§ 354 (2) StPO, § 563 (1) ZPO.
3§34 StPO, § 540 ZPO.
% § 564 ZPO.
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WyyX, MeH XOnOOOHbI LUYYXWUAH  LUyyX
bavpar. MeH 6ar 6yp 1331 OyCUIAH LyyXMiH
rypBaH LWyyr4, XonbooHb! WyyXMAH TaBaH
Wyyrys3c Oypamar. TMMM33C ONOH AH3bIH
36BNeNYYA, XOOPOHA00 36pYYT3M WMNABIP
rapraxrym 6amx xypaM luaapanaraTan.
DH3 XypaM WHMX aBarggar: Xsp3B 0334
OYC HYTTMIAH Wyyx eep 1334 OyC HyTrvmH
WyyX 3cB3N1 XONOOOHbI LWYYXMH MPaKTUK
XYynmac Xasamxblr XyCB3N yr acyyanbir
XonbooHbI WYYX WNAAB3P raprax ecromn.?
S4r3p wyyx Oyp 3UCMWH AaBX 3aangax
WaTHbI X34 X303H OypanadxyyHTan bavaar.
MeH 3UCMWH AaBX 3aangax XyCnTunr
xapuyugar XonbooHsl LLyyxuiH eep eep
OypanmdXyyHO  >Xypam  Oavipar.  X3p3B
OYpP3aNa3XYYHeep barniH eMHeX LUMNAB3PIIC
e6p LUMNAB3P rapraxbir XYCB3N yr acyyanbir
"VIx 3eBnen”-g opyymk WWUAABIPAYYIIHD.%
DHAXYY TOM OVPanmsXyyHL LYYXUAH Oyx
OYPINOIXYYHAM  Wyyrdvg,  Teneenger.
SHaXyy Mpouenyp Hb AaBX 3aanfax LuaTHb
WYYXUAH CaHan 3epenfeeHTan WUAB3P
rapraxaac 3anncxumxag Tycangar.

IX.YHACOH XyynuIH 3pX 3yMH 3apum
acyyaan

SUACT Hb OU YHOC3H XYYNUIH XYYIUIAH
3apUM 3ynnuir gypamaap banHa. Fepmatbl
YHOCOH Xyynb[, MPraH Oyp TepuUiH akTaap
3pX Hb 36PYUrACeH TOXMONZONA LUYYX34
XaHOax 3PXTaV MK 3aacaH bavpar.? Ninmg
TOPUAH 3pX OapurydbliH YANAN TOOUNryi
LWYYXUAH LUMNAB3PUAH 3CP3r AaBX 3aangax
3PXUNT YHOCIH Xyynuap OGaTanraaxyyncaH
Yy T3A37 acyynt rapy  MpH3.XonbOoOoHb
YHOCH XYYNWWH LYYX 3H3 acyyntag ceper
Xapuy erceH: YHOC3H Xyyfnb Hb LUYYXMIH
WWUNAB3PUAT AaBX 3aandax >XypMbIr Xyyib
TOrTOOMXXMA, 1 BONTOX YYP3r Xyn33r33aryn.
DH3 Hb MapraaHryn 3ymn ou iom: 3eBxeH

5 §121(2) GVG.

% §132 GVG.

7 Art. 19 (4) Basic Law of the Federal Republic of
Germany (Grundgesetz).

LLYYXWUIAH CYPTANT, CYOANTAA, M333JUIMAH XYP33M3H

3axmpraaHbl WAKOBIP TOQUAMYN LLIYYXUAH
WMMAB3PYYL Y anpaatan Gavpar. Mnmpg
WYYXVNH WAMOBIPUAT XSIHAX DONOMXKTOM
03X eep H3r WaTHbI Wyyx barx écton.

[3C3H X34MM 4, X3P3B WKMM  [OaBX
3aangax xypam barraa 6on 3H3 Hb rOMAON
raprarygaf, yp IYHT3M Xyynb 3pX 3yWH
XaMraananTbir  XaHraxywy Oamx €ctom
MPX YHACH XYYAUAH  U3L  TOFTOOCOH.
MaMa paBXx 3aanpax LWaTHbl LyyX X3par
XSIHAH LUMMAB3PMAAX aXwunnaraaHbl fBLUaA
TaTran3caH WARABIPUIAT XY4MHIYA Bonrox
bonomxry OOMCOH Hb  YHOCAH  Xyynb
3epyceH ymnodn 6onHo.”® [laBX 3aangax
XYPMbIH daryy [LaBX 3aafnfax Xypam Hb
YHOCOH XYYIUIAH XYYIuAr 3epyamx OOJHO,
X3pB33 TYYHWM SNCIATMMH LUaapanara Hb
OyHOX [aBX 3aangax rompon raprary
YYHUIM  XaHrax Yagaxryn ©OonoMx mall
eHOoep OalHa. TUMM33C YHOCOH XYYNUIAH
Xyynmap [HOaBX 3aanfax >XypMblH Haag
3axblH CTaHAAPTbIM TOFTOOAOT.

8 BVerfGE 77, 275 (Decisions of the Federal
Constitutional Court Vol. 77, p. 275).
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l. Introduction

This paper is based on a lecture held
on October 7, 2022 at the conference
“Access to Justice: The Function and Power
of the Supreme Court”. It deals with a
quite complicated topic: the proceedings
in criminal and civil matters at German
appellate courts. As there is only a limited
space available, | will not be able to avoid
some simplifications. Nevertheless, | hope
that | will succeed in conveying to you the
most essential aspects of the appellate
proceedings in Germany. Because | am a
criminal law professor, | will focus slightly
more on appeals in criminal proceedings.
However, | will try to also explain the
main characteristics of appeals in civil
proceedings.

Il. The Two Functions of Appeals

First, let me briefly describe the two
functions of the appeal procedure as they
are understood in Germany. One purpose
of appeals is to make it possible to correct
erroneous decisions of the lower courts.
In this aspect, one could say that the
possibility of appealing a decision is part
of the individual citizen's right of access

to justice. This right includes not only the
possibility to appeal to a court, but also
to obtain a correct decision from it. Thus,
there must be some kind of mechanism to
correct incorrect or faulty decisions.

Furthermore, appeals are an instrument
to ensure the uniform application of the
law. The appeal system ensures that all
courts interpret the law as uniformly as
possible in order to guarantee the equality
of all citizens before the law. This function
does not exist in the interest of the
individual citizen, but in the interest of the
legal system as a whole.

Knowledge of these two functions
is necessary in order to understand the
structure of the system of legal remedies
in Germany, as the different forms of
appeal serve those two purposes to varying
degrees.

lll. The System of Appeals and
Appellate Courts

In Germany, there exists not only one,
but two systems of legal remedies. This
is because appeal proceedings in criminal
cases differ from that in civil cases.

Courts and Appeals in criminal proceedings (simplified)

» Oberlandesgericht
~Revision" (Higher Regional Court)
Appeal
~Berufung" Landgericht
Intermediate (Regional Court)
Appeal
Trial Courts Amtsgericht

(District Court)

Misdemeanors and minor crimes

Bundesgerichtshof
(Federal Court of Justice)

Landgericht
(Regional Court)

Major Crimes
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This picture shows a simplified diagram
of the courts and the possible legal remedies
in criminal cases. There, we have the district
courts and the regional courts acting as the
trial courts in the first instance. The regional
courts are responsible if serious crimes, in
particular homicides, have been indicted.'
The district courts decide on charges of
minor crimes when a sentence of less
than four years of imprisonment is to be
expected.? An appeal called a “revision” can
be filed against any judgment of the local
or regional court.

While the higher regional courts are
responsible for appeals against judgments
of the district court,® revisions against
judgments of the district court are handled
by the Federal Court of Justice,* which
is the highest German court for criminal
and civil cases. A second type of appeal,
which is called “Berufung” can only be filed
against judgments of the District Court.
This intermediate appeal is heard by the
regional court. The appellate decision of
the Regional Court can itself be appealed
with a revision, which is then heard by the
The Higher Regional Court.

«Revision"

Final Bundesgerichtshof
Appeal (Federal Court of Justice)
Berufuna® Oberlandesgericht
Intermediate Landgericht (Higher Regional Court)
Appeal (Regional Court)
Trial Courts Amtsgericht Landgericht

(District Court)

Amount in dispute <= 5.000 €

(Regional Court)

Amount in dispute >5.000 €

' § 74 Law on the Constitution of the Courts (GVG
=Gerichtsverfassungsgesetz).
2§24 GVG.

3§ 124 (1) Nr. 1 GVG.
4 8135 (1) GVG.

:

g

3
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Picture 2 shows the structure of courts
and appeals in civil cases. Here, too, the
district courts and the regional courts
decide in the first ruling. The district courts
decide on matters with an amount in
dispute of up to (J5,000.> If the amount
in dispute is higher, the regional court has
jurisdiction.® Against the decisions of the
courts in the first instance, an intermediate
appeal (“Berufung”) can be filed. Those
intermediate appeals are handled by the
regional courts and the higher regional
courts.” Their decisions then can be appealed
with a “revision”, which is handled by the
Federal Court of Justice.®

IV. The difference
"Berufung” and “Revision”

between

| would now like to explain to you the
important difference between the two
types of appeals. Between the intermediate-
appeal “Berufung” and the final-appeal
“Revision”.

The trial court reaches its judgment
in two steps. First it has to establish the
facts of the case by taking evidence. Then
the court applies the law and arrives at a
judgment. If an intermediate-appeal is filed
against this decision, a new court hearing
takes place. At this trial, evidence may
be re-examined or new evidence may be
introduced to establish new facts. Then a
new verdict may be rendered. In criminal
cases, the court of the intermediate-appeal
always conducts a new hearing of evidence.
In civil law cases, this only happens if the
court of the intermediate appeal considers
it possible that the trial court erred in
finding the facts properly.

With a final appeal, a “Revision”,
however, the appellate court always only

23 GVG.
71 (1) GVG.
72 (1) and § 119 (1) Nr. 2 GVG.

> 8
° 8
78
& §133 GVG.

,
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reviews whether the lower court made an
error regarding the law applicable to the
case. The appellate court has no power
to establish any new facts. Therefore,
no evidence is ever taken in the appeal
proceedings.

You may have noticed something
strange in the overview of the stages of
appeal in criminal cases: specifically, that
a defendant who has been sentenced to a
small fine by the district court for theft can
appeal to two other instances through a
Berufung and a subsequent Revision. But a
defendant who has been sentenced to life
imprisonment for murder by the regional
court can only appeal once as he cannot file
a "Berufung"”. But isn't there a greater need
for correction by an appellate court in a
murder conviction than in a theft conviction?
Let me explain to you the reasons for this
arrangement: in trial proceedings at the
district court, the probability of an error
regarding the finding of facts is higher
than in proceedings at the regional court.
At the district court, the proceedings often
are quite short and sometimes the hearing
of evidence is not conducted carefully
enough. At the regional courts, the trial
proceedings do last longer and there are
more judges involved. A regional court
chamber in a criminal case can be composed
of up to three professional judges plus two
lay judges. In addition, there is usually a
more comprehensive hearing of evidence.
Therefore, the German legislator only sees
a need for a review of the factual findings
of the district courts.

V. Admission Requirements

Berufung as the intermediate-appeal
and Revision as the final-appeal also differ
in their admission requirements. Both types
of appeal can be filed by both the accused

or in criminal cases, ? and
° §296 (1) StPO.
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by the parties involved in civil cases.

1. Admission Requirements for the
Intermediate Appeal (Berufung)

For filing an intermediate appeal in
criminal cases, only the submission deadline
must be observed. The submission period
is one week from the date on which
the judgment of the lower instance is
pronounced.” In civil disputes, however,
an intermediate appeal is only permissible
if the amount in dispute is more than 600
euros.” The submission period is one month
from the service of the judgment.” For
an intermediate appeal in civil cases, the
appellant is required to submit grounds for
his appeal, whereas in criminal cases there
is no such requirement. The appellant may
restrict his appeal to certain parts of the
decision. For example he may only seek
to correct the sentencing but not the fact
findings of the trial court.

2. Admission Requirements for the Final
Appeal (Revision)

Additionally, for a revision in criminal
cases, a submission period of one week
applies.® Unlike an intermediate-appeal,
the revision always requires the appellant
to submit grounds for his appeal. The
appellant must state whether he complains
of a violation of substantive law or a
procedural error. If he claims a procedural
error, he must state precisely what action or
omission by the court resulted in that error.
For example, if a witness was informed
incorrectly by the trial court or a motion
was rejected without sufficient reasons.
If these formal requirements are met, the
appeal is admissible in criminal cases. It is
the appellate court that checks whether the

& 314 (1) Criminal Procedure Code (StPO
Strafprozessordnung).

" § 511 (2) No. 1 Civil Procedure Code (ZPO
Zivilprozessordnung)

” §514 ZPO.

B § 341 (1) StPO.

admission requirements are met.

In civil cases it is somewhat different. As
with the intermediate-appeal, a submission
period of one month applies.® Unlike
in criminal proceedings the admissibility
of the appeal is already checked by the
intermediate appellate court. There are
also further admission requirements: the
intermediate appellate court must approve
an appeal against its decision. The court is
only obliged to grant such an approval if
a decision by the Federal Court of Justice
is necessary to clarify a legal question of
fundamental importance or to ensure the
uniform application of the law.® If this is
not the case, the intermediate appellate
court will not approve the appeal. This non-
approving decision can itself be appealed.™
In fact, most of the work of the German
appellate courts in civil proceedings consists
of handling these complaints regarding the
admissibility of an appeal.

VI. The purposes of the different
types of appeal

Berufung and Revision have different
purposes. Berufung as an intermediate
appeal in criminal and civil cases serves
solely to correct errors of the trial court.
Those errors may concern both the fact
finding and the application of law. In civil
cases, the revision is primarily intended
to ensure the uniform application of the
law as an erroneous decision alone is not
a sufficient reason for allowing this kind
of appeal. In criminal cases, on the other
hand, the revision serves both purposes:
correcting those errors of the lower courts,
that regard the application of the law,
and ensuring an uniform application of
the law. Clearly, error correction plays a
greater role in criminal cases than in civil

" § 548 ZPO.
5§ 543 (2) ZPO.
% Non-admission-complaint”, § 544 ZPO.

2023 Ne 1 (103)
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cases. This can be explained by the fact
that in criminal cases, the interest of the
appellant in correcting errors is bigger
than in civil cases. In criminal cases, there
usually is more at stake for them: an error
in the application of the law can result in
an innocent person being sentenced to
imprisonment. A constitutional state must
seek to avoid this.

How does the court of the revision
reach its decision? Because it only examines
the judgment of the previous instance and
does not establish any facts, the appellate
court does not take evidence. In criminal
cases, an oral hearing only takes place if
contentious legal issues have to be discussed
with the parties involved in the proceedings.
If this is not the case, the court can decide
on the appeal without an oral hearing only
on the basis of the written grounds for the
judgment and the transcript of the trial.”

The scope of the review by the
appellate court depends on the appellants
requests for review.”® The appellate court
comprehensively examines whether the
substantive law has been correctly applied
by the trial court. But the appellate court
examines only those violations of the
procedural law that were objected to in the
request.” If the appellate court by accident
discovers further violations of procedural
law, this has no consequences.

VIl. The decisions of the appellate
court

The appellate court may render different
kinds of decisions. If it finds no error of the
law in the trial court's decision, it dismisses
the appeal. If a violation of the law has
been found, then there are two forms of
relief the appellate court can render:

If no further taking of evidence is

7§ 349 StPO,
® §352 StPO, § 557 ZPO.
© & 352 (1) StPO, 557 (3) ZPO.

,
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needed, the appellate court may decide
the matter on its own. In criminal cases,
if the defendant has filed the appeal,
the appellate court may not change the
judgment to their disadvantage.?® This
means that the appellate court cannot
impose a higher sentence than the
trial court. This provision is intended to
ensure that a defendant is not deterred
from filing an appeal because he fears a
disadvantageous judgment. However, this
ban on a so-called “reformatio in peius”
only applies if the defendant alone has
filed the appeal. If the prosecution has also
appealed, the appellate court may impose
a higher sentence than the trial court. A
corresponding regulation also applies in civil
disputes.”

Frequently the appellate court will not
be able to decide the matter on its own,
because a further taking of evidence is
needed. In the case of procedural errors
in particular, it usually cannot be ruled out
that these errors have had an impact on the
fact finding by the trial court. For example,
if the trial court used inadmissible evidence,
it is quite probable that this affected the
results of the court's fact finding. In such a
case, as the appellate court has no power
to establish facts and does not collect
evidence on its own, it will refer the matter
back to the lower court.?? This means that
another chamber from the lower court
hears the case again and also conducts a
new hearing of evidence. The decision of
this court can then be appealed again.

The courts of appeal must give reasons
for their decisions.? This follows from the
rule of law's requirement for transparency.
The citizen not only has a right to a decision,
but also to have it explained to him on

2§ 331 (1) StPO.

2 §528 ZPO.

2 §354 (2) StPO, § 563 (1) ZPO.
2§34 StPO, § 540 ZPO.
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what legal grounds this decision is based.
However, an exception to this applies to
appeals in civil cases: here, a decision on
the admissibility of an appeal need only be
substantiated in exceptional cases.?*

VIIl. Ensuring the uniform application
of the law within the system of courts

The system of legal remedies shall
offer a possibility to correct erroneous prior
decisions and it shall guarantee a uniform
application of the law. However, in criminal
cases, there are twenty-two Higher Regional
Courts in Germany, plus the Federal Court
of Justice. Each of these courts has several
panels responsible for final appeals.
Additionally, each panel is composed of
three judges at the Higher Regional Courts
and five judges at the Federal Court of
Justice. A procedure is therefore necessary
to ensure that the many different panels do
not produce diverging decisions. This is how
this procedure works: If a higher regional
court wishes to deviate from the case law
of another higher regional court or the
Federal Court of Justice, it must submit
the matter to the Federal Court of Justice,
which then renders the decision.?

There is also a procedure within the
different panels of the Federal Court of
Justice, which are responsible for final
appeals. If a panel wishes to make a decision
that differs from the earlier decision of
another panel, the matter is submitted to
the “Great Panel” for a decision.?® In this,
the Great Panel judges from all panels of
the court are represented. These procedures
usually succeed in avoiding divergent
decisions by the appellate courts.

IX. Some aspects of constitutional
law

Finally | would like to go into some

% § 564 ZPO.
58121 (2) GVG.
% §132 GVG.

aspects of constitutional law. The German
Constitution provides that every citizen
has the right to appeal to a court if their
rights have been violated by a state’s
act.? Therefore, the question arises as to
whether the constitution does guarantee
a right to an appeal not only against
acts of state authorities but also against
court decisions. The Federal Constitutional
Court has answered this question in the
negative: The constitution does not oblige
the legislation to establish a procedure
for appeals against court decisions. This
is not undisputed: not only administrative
decisions, but also decisions of courts, are
prone to error. Therefore, there should be
at least one other instance through which a
court decision can be reviewed.

However, the Constitutional Court
also determined that if such an appeal
procedure exists, it must be designed in
a way that it provides an effective legal
remedy for the appellants. Therefore, an
appeal procedure in which the appellate
court actually has no way of overturning
the challenged decision would  be
unconstitutional.”® An appellate procedure
would also be violating constitutional law
if its admission requirements were so high
that they cannot be met by an average
appellant. So, the constitutional law sets
at least some minimum standards for an
appellation procedure.

7 Art. 19 (4) Basic Law of the Federal Republic of
Germany (Grundgesetz).

% BVerfGE 77, 275 (Decisions of the Federal
Constitutional Court Vol. 77, p. 275).
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YYX34 XAHOAX 3PX: CUHFAMYP YJICbIH A334 WYYXWUAH
XAHANTbIH LWATHbI LLUYYX3A XAHOAX 3PXUNTI XAHIFAX
TOrTOJILOOHbI TYXAN

KOJTUH ChY*

l. Tanunuyynra

[l CuHranyp Laxb WYYX3L XaHOAX IPXUNH Tyxan
lIl. NpraHnm 3px 3ym

V. DpyyrumH X3prumH Lwyyx

V. Tap OynunH Lwyyx

VI. bycan acyynnaap

VII. OyrHanTt

' CuHranyp yncelH 334 WyyXMH AaBX 3aangax xantac b6onoH [aBX 3aanfax WyyXMMH X3par OypTrardvinH
opnory, [yyprvnH wyyry
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3P3M LUMHXWAM3, CYOANTAA {II;" B

wyyxsa XAHOAX 3PX: CUHTANYP YJNCbIH 4334
LWYYXUAH XAHANTbIH LWATHbBI LLYYX3J XAHOAX
3PXUWT XAHTAX TOITOJILOOHbI TYXAI

KOJINH CUNY, CuHranyp ynceiH [334 WyyxuiH AaBX 3aangax
X311T3C 6OJIOH []aBX 3aanfax LyyXvviH X3par OypTrarduiiH opsord,

I. TaHunuyynra

©HeeapUNH Xypang OponLOX 3aBLUaaH
TOXVMOCOHL, TaaTah OavHa. Ta OyX3HTIN
MUHWUIA Ome CuHranyp yncaac M3HOHMUIX
BaviHa.

tOyHbl emMHe MoHron YncelH A334
wyyx GonoH 3H3xyy Gara Xypmbir 30XMOH
Dawvryynardy Tang eHrepceH oHg MoHron
YNCbIH  LUYYX  TOTTONLOOHL ~ TOMOOXOH
axuy o3Bwmn aBuMpcaH LLyyxunH Tyxan
XYYSIMNH LUNH3YUIICIH HaMpyynroir
amxunTTan batnyyncaH sBgang TaHb YWH
CTPRAMAH Gasp xyprae. Lyyxan xaHgax
3PXUMH  Tanmaapx acyyanaap Xapwunuad
CaHan ConMmLLIOX00p 30XMOH Banryynx Oym
3H3 XYPAbIr Lar yed oficoH rax 6u 6opox
OaviHa. Mo 61 eepuH YNCbiH XBMKIMIH
XKUNLW33 BONMOH CYYIMIH XNNYYOSL XUATLIXK
Oy eepynent  WWHIYMNAH  Tyxal
TaHWUILYYbA.

Il. CuHranyp paxb wWyyx>pa XaHpax
3PXUNH TyXaw

CuHranypblH  A334  WYYXMWH  XyBbJ
WYYX34 XaHOAAX 3PXMMM XaHrax Hb LUYyX
TOFTONLLOOHBI YHACIH TON  acyydan MeH
MK y303r Oereef LWyyX TOMTOLOOHbI
X3P3rNarymMp — Hb  TYYHWAT  awurnaxag
XYHOP3NTIM, HYeneeTsn HIBTPIX GONOMXKIyM
MX VYHIN03N AMap 4 CUCTEMWUIAT CalH
X3M33H [AYTHOH TOAOPXOMNOX OONOMXKIYI.
Niamp CuHranyp ync Lwyyx TOTTOMLOOHbI
WWH343433  OfIOH  HUWTUWH  X3pP3ru33

Waapanareir  3eBX6H ©Heemep  XaHrax
TOOUMIYA  MpI3Oynan  y4vipd  Oornox
HEXLeNVAr MeH XapransaH y3C3HUA YHOCIH
033D  WYYX3L  XaHAAX  3PXMAr  XaHrax
acyyanbir H3H TIPryyHUM acyyman OomnroH
TOLOPXOWMK MPC3H I0M.

lll. UpraHum spx 3yn

CuHranypblH 1330, LWYYXUAH  XHanT
TaBMX OYTUSL CYyyNWMH yeqd rapcaH 3apvm
©6pUNeNTUNH Tanaap TaHWALYYMX 3SHIXYY
WATMN33  3x3nbe. OMHe Hb  CuHranyp
YnceiH 334 wyyx Hb High court 6oroH
Oaex 3aanpax watHel wyyx (Court of
Appeals)-33c  Oypaax, High court-bH
WYYXUAH LWNAABIPUNT WYY AaBX 3aangax
WaTHbl  LIYYX34  X3M3MUYY3X33p romaon
raprax 6ongor 6ancaH. 2021 oHbl 1 gyraap
capblH 2-Hbl egpeec 3xM13H High court-biH
oyTUMIr  eepunmk  HWATN3r  acyyanaapx
X3par x3m3nusx rasap (General Division)
GonoH XsaHanTblH WaTHbl rasap (Appellate
Division) Xx3M33H XOEp X3C3IT XyBaacaH.
MHracHa3p [aBx 3aangax wWwataHg uMpx
Oy MPraHWUIM X3PruMH avaannbir Garacrax
30pUNroop AyHA WaTHbl OyTaL, (3H3 Hb
3apUM  Tanaapaa [M[aBX 3aangax  LaTHbl
WyyxTn agun)' 6mn BONroCOH MICAH yr
Dereen, ynMaap [334 LYYXWUAT XSHANTbIH
LUATHbI LUYYXMWH HEBLMIT UAYY Yp awurTam
alrnax — OonoMXMMr  Oypayynx — erex

' See Noor Azlin bte Abdul Rahman and another v
Changi General Hospital Pte Ltd [2021] 2 SLR 440
at [2].

g, pay paipay

-

s Gy

2023 Ne 1(103)

25



IOM. DH3 ©epuNenTUH XYP33HL LUYyYX33p
YANUAYYASrYMA UAYY YP allnrmam, wyypxan
yn4mnrs aBax OonoMx Oypmsx OGereen
XAHANTBIH  LWATHbI  LYYX33P  X3M3MLYYA3X
XYC3NT3M FOMAMbIH TOO H3M3IAC3H, X3PrunH
HapWUMH TEBOBIM3M WWHX YaHap MeH
H3M3MACIH MIC3H 2 YHACIH acyyaantan 0334
WYYXUAH OaBx 3aangax Oytau Tynrapaag
DavicaH oM.

LLYYXMIH  LUAH3YA3NIUAH XYP33HA,
XUATrOK Oyn gapaarniiH TOMOOXOH anxam
BONOX  WMPr3HWM  X3P3r  LUYYX33P  XsAHaH
WMMOB3PNIXTIA  xonbooTon HaTtancaH 2
Dary AypMUMH Tanaap TOBY TaHWILyynax
Gereen 34r33p OypPaM Hb (@) 2022 oHbl 4
Lyra3p capblH 1-33C 3XN13H XY4MH Terenaep
ynamnx axancaH LyyxuiH gypam 6onoH
(b) 2022 oHbl 4 pyrasp capbiH 1-33C
3X3H XYYMH Terenmep YWNYUMK 3X3NCIH
CuHranypbliH  ONOH  yNCbIH - XyAanaaaHsbl
Tycrav WyyxunH oypam banHa.

LLIyyXmiH AYPMUAr LINH3YIIH
OonoBCpyyncaH Hb  EPBHXMI  LIyyrYvmH
2015 oHp GanryyncaH WpraHum Xx3prumix
XOPOOHbI VWN  axunnaraatam XonbooTow
Dereef, TyC XOpoO Hb “X3p3r XsAHaH
WWUNAB3PNIX  aXunnaraar OpPYMH  YeunH
HeXUenm HUWALYYA3H eepynex, yp alrumr
L23WNYYNaX, LWyyH Tacnax axXwunnaraaHbl
XYPObIr HIM3MOYYSIIX, 3apAnbir GONOMXKUT
TyBWKHL ~ Oyypyynax”  30punrotonroop
axunnax OancaH tom.? LLnH3p GatancaH
OYP3MA MPrAHNIA X3P3T XAHAH WMMABIPNEX
npouecchir  xanbapunax, Xyy4mpcaH Hip
TOMbEO, aryyarbir Xacax, WPraHWA X3par
WWAABIPI3X aNXMyyabir OHOBYTOM BOMrox
acyyanyyn TycraracaH.

LUYYXUAH WKH34YMNCIH aypMumnH 18, 19
Llyr33p 3aantaap XsHaNTbIH LWaTHbI LIYYX34
raprax Oym romaneir YHACIHA, Hb 2 X3C3IT
XyBaapunaxaap TOrTCOH. YYHA:

2 Civil Justice Commission Report (29 December
2017)

LLYYXWUIAH CYPTANT, CYOANTAA, M333JUIMAH XYP33M3H

(a) DXHUMX Hb  LUYYXMIH  aXWnnaraaHbl

ABLUAL rapracaH TOITOOMbIH  3CP3r
raprax Oyw rommon.> JH> aHrunang
Xamaapax [aBX 3aangax  rompon

rapraxaf, 6ypayynsx 6apumt GmurniaH
Xypam xapblaHrym xsnbap Oereep
JaBX 3aanmjax roOMAMbIr  X3M3MLU3X
Hb epeHxuaee OOrMHO XyralaaTan
Gavipar. [loof WaTHbI LYYX34 roMaon
rapraxag Oypayynoar X3PriH
MaTtepuan, mpYMAH M3ayynar, Oycag
xonboraox GapuMT MaTepuanbIr JaxuH
Xypryynax,/bypoyynax  Lwaapanararym
bereen xonborpord Tanyyd 3eBXeH
Buuraap romoon rapraxagixaHrantran.*
Laxmm elitigation cuctemmmr awmrnan
XAHAMTbIH  LWATHbI  LWYYX33C  X3PrUiH
xonborgox MaTepuanbir  TaTaH — aBY
Y33X bonomxTown TEXHONOTUNIAT
HIBTPYYICIHTIN xonbooTown yr
axwunnaraa XxeHreBunergex —Oawraa
oM. VIHMCH33p TanyyAablH Lar, 3apanbir
X3MH3X DaliHa.

(b) LLIYYXWIAH WWH3YMNCIH YPMUH faryy
XOEp [Haxb aHMMAMbIH - X3Pryya  Hb
bycan, Oyx TEPNUMH X3P3rT Xamaapax
roManyyn OamHa. YYHWM OUAN3HX Hb
LWYYXMWH LUIMAAB3P DOMOH X3P3ar XsHaH

WWNOB3PA3X  aXunnaraaHg — angaa
rapcaH T y33X rapcaH LyYXWUiAH
WWAABIPUIAT  OaBX 3aaffax Tyxau

roMoon 333mx OanHa. MMM TepnuiH
rOMOON Hb X3PMMAH M6H YaHapbir
XapransaH y3CHWWA [aryy  epavvH
romMIon raprax ywn fBl, uar xyrauaar
Wwaapaaar.

H3 OHbl 3x33p OaTnaracaH CUHranypbIH
ONOH YNCbIH XyAanaaaHbl LUYYXUAH LypaMm
Hb TyC LUYYXWMAH TYYX3H [3X XaMIMMAH
AHXHbI OYP3H X3aMX33HMI Dary, Aypam. 2015
oHa High court -bIH HwmTnar acyymnaapx
X3PIMWF  XSIHAH  X3M3MU3X  ra3pblH  Har

3 See Order 18 Rule 1 of the Rules of Court 2021.
4 See Order 18 Rule 33 of the Rules of Court 2021
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XaNT3C bonoH GanryynarocaH TycC LIYYX Hb
XyHOanaaaHbl OONIOH ONOH  YNCbIH - LUIMHX
4aHapTaM X3PryyounMr X3M3MLU3X33P 30XMOH
GavryynargcaH toM.° CuHranypbiH  ONOH
YNCbIH XydangaaHbl Wyyx Hb 1994 OHbl
CUHranypbIH OOH YNCbIH apOUTPbIH TyxaK
xyynb® (HYB-biH ONOH YNCbIH XyOannaaHb
TyXam XyynurlH acyyanaapx KOMMUCCOOC
rapracaH  OfoH  yNCbiH  XyHanfaaHbl
apOWTpbIH  acyydnaapx 3areap  Xyysb)-
WAH [aryy OnoH YNcbiH apOUTPT xaMaapax
OyX TOPNUMH X3PrMAr X3M3MLUIXI3C rafHa
Fapgaan apOWTPbIH  WWUAOBIPUAT  XYIIIIH
36BLUOOPSOX,  XIPINKYYIIX Tyxanm Hbio-
VOpKbIH KOHBEHLbIH X3P3KUNTUNAT XaHraH
axunnagar. OH3 xypnaac Aonoo XOHOMMMH
eMHe C/HranypbIH OfIOH YNCbIH XyAanaaaHbi
WYYXUAH Xapbsianang onoH yncsliH 6onoH
apukaaHbl LWWHX YaHapTanl ax  axym
HIPKUAH TenbepuiiH 4Yagsapryn Oanman,
OyTUMIH  eepunent, TaTaH Oyynraxtam
XOn0OOTON  X3PTUWAr  XSIHAH  WWNABIPIIIX
3PXUWAT  ONIFOCOH  H3M3AT  ©8pyNentTumnr
batancaH.”Ynmaap CHranypbIH ONOH YNCbIH
XyAanaaaHbl WYYXUAH eAree xapbsanaH
WMIAAB3PNK  DanWraa  TexHomorw, O34
OyTau, Gapwnratam xonbooTor MapraaH
o3p Oycan 3apuM  acyyanaap  X3par,
MapraaHbir WWAABIPASX3L XY4TaN Henee
y3yynax bonomxron 6onnoo.®

CuHranypbiH ONIOH YNCbIH XyLanfaaHbl
LLIYYXUAH LINAOBIPUIAT 3C3PryyLCaH
roManbir [laBX 3aanfax WwaTHbl LyyX3[
rapraHa.’ ©mMHe TaHwnuyyncaH LUyyxuiH

5 See section 18D(1) of the Supreme Court of
Judicature Act 1969, and Order 2 Rule 1 of the
SICC Rules 2021.

6 See section 18D(2)(a) of the Supreme Court of
Judicature Act 1969, and Order 23 Rule 3 of the
SICC Rules 2021.

7 See section 18D(2)(c) of the Supreme Court of
Judicature Act 1969, and Order 23A Rule 2 of the
SICC Rules 2021.

8 See Order 28 of the SICC Rules 2021.

9 See section 29C(2) of the Supreme Court of
Judicature Act 1969, read with paragraph 1(f)
of the Sixth Schedule to the Supreme Court of
Judicature Act 1969.

WNH3YMNCGH  AypsMmpA,  3aacaH
Y331 caHaar  TycracaH  CuHranypbiH
ONMOH  YNCbIH  XyAanmaaHbl  LWYYXMIAH
OYPMWUIH 21 Ayrasp 3yWng 3aacHbl daryy
[aBX 33angax roMAanbir  LWMAAB3PNIX
axunnaraar ssyyngar. CUHranypblH OJfOH
YNCbIH XyLanaaaHbl LIYYXMIAH X3P3r XsIHAH
WMIABIPNIX  aXwunnaraaHg — xonboraox
ONMOH  YNCbIH  XyAandaaHbl  MapraaH
WMNABIPNIX UMMM  LUYYX3L XaHOaxX
IPXMIr XaHraxtam xonbooton Gum GoncoH
3apvM 3epar eepunenTunH Tanaap yyrasp
TaHWUILYYITbA.

YHOC3H

(a) HargyraspT, xonbormox  Xspar  Hb
"odwop xapar” (CuHranypram amap
H3rH xonbooryin) Gereepf, Xxyynb EcHbl
Teneenery Hb CUHranypbiH ONIOH YNChIH
XyAanaaaHbl LWYyX34 rafaaf Xyynbdaap
OypTraracaH N 0o X3prMiiH oponLory

Tanyya X3par XfHaH  LUMAABIPMAX
aKWAnaraaHh — TAAHWAr  TeneeneH
OpOMLOX  Teneenerdynnr  O3AXWUKH

anb 4 yncaac COHIOH Oposuyynax
oonomxTon."

(b) Xoépayraapt,  CuHranypblH  OfOH
YNCbIH ~ XyAandaaHbl —LYYX34 — X3par
X3M3MUYY/IDX33P  XaraC  efdpuiH  uar
toBnoxo 9000 cuHranyp QLonnapbiH
xypaamx Tenger." CuHranypbiH OJfOH
YNCbIH - XyAandaaHbl LYYXWMAH  aHXaH

WaTHBl  X3P3r  XAIHAH  X3M3U3X  H3r
eapunH  xypaamx 4500 cuHranyp
Jonnap”  Oampgraac  ragHa  OaBX

33angax LWaTang X3par X3M3MLyyiaxag
3-5  wyyryvnH - OypanmsxXyyH  Opox
Dereef, TOM33p LWYYr4Mg Hb 36BX6H
XaMIMUH  axnax TyBWHWW  Wyyryvg
Danraap 30rcoxry O3NXWMMH eHmoep
XOMKMNTIN OPHYYIbIH axnax TyBLIHWN

1 See Order 3 Rule 1 read with Order 3 Rule 3 of the
SICC Rules 2021. See also https://www.sicc.gov.
sg/registration-of-foreignlawyers /registration-of-
foreign-lawyers.

" See Order 26 Rule 4(3) of the SICC Rules 2021.

2 See Order 26 Rule 4(1) of the SICC Rules 2021.
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wyyrdng 6avHa.® CuHranypbiH ONoOH
YNCbIH  XyOangaaHbl LIYYX33p  X3par
XSIHAH Xan3nuyynax (anb Y WwaTtaHg Hb)
Hb OMOH YNCbIH MapraaH LUMMABIPAX
Oycaf, WXun TecTan  MexaHu3MTam
Xapblyynaxa, —XapbUaHryh 3apaan
Caratanz TooLOrgoHO.

(c) TypasoyraapT,  CuHranypbiH  OfOH
YNCbIH XyAanaaaHbl WyyXUAH aypMURH
HUMTR3r  yHO3CN3A  X3C3IT  3aacHsbl
faryy  “Xyynb  TOITOOMXWMH — faryy
Wwygapra Ecbir TypraH wyypxaun, yp
LOYHTIM X3P3rKyyaxX"-mnr apman3ax,
XSHaNTbIH  LWATHbl  WYYX33C TOITMON
aXunnaraatam X3pruniH xenenresHun

CMCTEM33p JaMxyynaH X3prumr
XaMIAH OONOMXUT TYPraH XyralaaHg,
X3M3AUYYN3X  XyBaapumr — raprax,
Wwygapra  €cbir  TYpraH  Wyypxawm

X3P3MKYYN3X34 aHXaapy axunnagar.

IV. DpyyrmmH XaprumH wyyx

0330 Wwyyxasp  3pyyrumH  X3prumr
XSHaH LWWMAB3PA3X aXwunfaraar X3pxsH
X3P3MKYYN43r Tanaap TOBY TaHWUNAYYbS.
0330 Wyyxah 3pyyrviH - X3par  XfHaH
WMWOB3PA3X  aXwnnaraa  epeHxmnnee
[lapaax X0ep x3n03p33p ABargmar. SXHUMX
Hb MarncTpaTblH AaBX 3aanfax LaTHbI
romgon Oyiy [004 LWaTHbl LIYYXYYAUAH
WWXLABIPUAT OaBX 3aangaxaap 0334 wyyx
(yyHuin potop High Court-biH  HuiATnar
acyyAanbIr X313MLU3X ra3ap)-4 XxaHhaH raprax
romManbir xanH3. Japaaruntx Hb High court-
bIH HWWTA3r acyyanbir X3A31U3X raspaac
3PYYTUAH X3PTUIAT X3M3LSH WUMAB3PASCIH
WMAOBIPUAT  OaBX 3aangaxaap [Hasx
3aangax watHbl wyyx (Court of Appeal)-g
XaHLaH raprax romgon.

Annarparygag Xyynb ecoop
Teneenyynax OOMOMXOOp  XaHrargaaryw
HexUen Oamman YyCraxrymH Tyng g3spx 2

B See
judges.
4 See Order 1 Rule 3(1)(a) of the SICC Rules 2021.

https://www.sicc.gov.sg/about-the-sicc/

TOPANMH 3PYYTMAH X3p3r AaBX 3aangax
WaT Hb LWYYX3A XaHAAX 3SPXWUUAH  Yyxan
OaTtanraa Ganpar.

AnnargardvnH eepuiiree Xyynb EcCHbl
Teneenerdyesp eMreenyynax OonoMxmAr
3ONYYN3X ECTOM TyN L33PX XOEpP TepuMnH
3PYYITMWH X3prMH [aBX 3aanfgax LWaTHbl
anb anuHbIX Hb XYBbf, 3H3 OONOMXMII Hb
ONrOX Hb Yyxasn oM. YYHT31 xonborayynaH
Annaraard TanblH - LIYYX34, XaHOAX dPXMIAT
XaHraxtam XonbooTOMroop YWNYUmK Oyi
BYTUMIMH Tanaap TaHULYYTbs.

(@) "XyynuiH HUAMBMAMMAH Npo  GoHO
YANYMAT33"-33C SPYYrMAH X3P3rT Xyynb
3yMH Tycnanuaa y3yynex Tes (CLAS)-
niar axunnyynpar dereeg Oyx Hacaap
Hb XOpPWX finaac Oycaf TepnvnH snbiH
3aanTTan 3pYyrUniH X3parT XyyNb 3yWH
3eBneree arax HONOMXry aayy OOnoH
TYCNaMX X3P3rTaM XYMYYCT Xyy/b 3YM1H
3eBneree y3yymxk axunnagar.® 3H3
Xyynb 3YyMH TycnanuaaHbl Xyp33 Hb
AnnarnardvnH emMreenerdeep axmnnax

xan0ap33p  30xMoH  Gaurryynarmax
Gereen, 3H3 TEPAMAH  Tycnanuaar
ONTOXA00  snMardardvMinH - Hexuen

Garaana 30XMx YHINM?3 (aMbXupraaHsi
TYBLUWH TOITOOX TECT BOSTOH YaAaMXmIH
TECT) XMAAST. DH3 Hb TYCNAMXK X3P3rTal
XYMYYCT 3PYYrMIAH 3pX 3yWH Tycnanuaar
Wwypapraap y3yynsxag opLivHo.

(b) Xoépayraapt, [0 wyyx33c XyH
aMUHbI X3P3IT XONOOrACOH 3Tr3AYYA3A
30pWyNCcaH  Xyynb 3yMH  Tycnanuaa
y3yynax 1eB (LASCO)-uir axunnyynx,
XYH  aMWHbl  X3p3rT  xonboracoH
3Tr334YYA34  YH3  Tenbepryh  Xyynb
3YMH 36BNeree y3yynsx 30punroron.’™
SH> OyTuMH  paryy  annargardgag
XOEp XYPT3Al, H3r axyax, Har Tycnax

> See https://www.lawsocprobono.org/Pages/
Criminal-Legal-Aid-Scheme.aspx

© See  https://www.judiciary.gov.sg/join-us/join-
legal-assistance-scheme-capital-offences-counsel.
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eMreenerynunr ToMumK erex 0Oereef,

3P  XYynbuua,  Hb  XyynbYMRH
X0ONOOOHbI 3PYYrUnH 4UFM3133p
M3PraWCaH TypLunaratal Xyyney Hap
Oanpar.

(c) Typasayraapt, CvHranypbiH  Xyyrb
TorToox bGanryynnara 3H> 8 ayraap

capa "YncbIH OMreenerdymiH
Tyxal xyynb”-uar 6atanx, YncbiH
eMreenerdyniH  andeir  GanryyncaH.

YNCbiH emMreeneryMint anba Hb XyH
aMWHbI X3P3IT XONOOrACOH 3Tr33AYYASL
30pUyncaH  Xyynb 3yWH  Tycnanuaa
y3yymax T1eB  (LASCO)-uiH xapuyuax
Xapra3C Oycam 3pyyrviH AMT X3parT
Annargardna Xyynb  3yrMH  Tycnanuaa
Y3YYJI3H  axunnax — 30XuuyynantTan.
SH3 TepnvMH Tycnanuaar onroxhoo
AnnarfarduiH Hexuen Ganpjang 30Xmx
YH3/1r33 (aMbXXMpraaHbl TYBLUMH TOFTOOX
TecT BOMOH YadaMXUMH TecT) XUAOST.
Xyynb TOTTOOMXWIAH 3HIXYY LUMHIYIINT
Hb YNCbIH ©MreenerynH anbdaHsl OpoH
TOOHbI AXXUNTHYYLbIH TycnamxTamnraap
3M33r OYArMMH  Annargardng  Xyprax
YNCbIH ~ eMreeneryMnH  YagaMXxuiaH
Tortonuoor — Oypayynax  GonomxTon
BoncHoopoo  CWHranypbiH — 3pyyrunH
3pX 3YWMH TOrTOMLOOHA YyXan anxam
BoncoH tom.”
V. M3p GynuiiH wyyx
tOyHbl ©eMHe CWHranypbiH rap OynuiH
3pX 3yMH Tanaap TOBY TaHunuyynbs. 2014
oHp, Mp OynnrH Wwyyx'® GanryynaracaHaap
CuHranypblH PP OYMAH  LWYYXMRH
TOrTONLOOHA TOMOOXOH LUMH3YIINXUATACIH.
2014 oHbl Mp OYAMIAH LYYXUIAH TyXam Xyynb
OonoH TyyHMUr paraH Oatnargax rapcaH

7" See Second Reading Speech by Senior Parliamentary
Secretary, Mdm Rahayu Mahzam, on the Public
Defenders Bill (1 August 2022), available at
https://www.mlaw.gov.sg/news/parliamentary-
speeches/2022-08-01-second-reading-speech-by-
spson-public-defenders-bill.

® See https://www.mlaw.gov.sg/news /press-
releases/factsheet-family-justice-act-2014.

X3P3r XSIHAH LWMWAB3PNAX aXunnaraatam
X0n000TON XXYPMaap LYYXUIAH X3P3T XsHaH
WMMAB3PAIX  aXMMnaraaHbl  gBUAA P
OYNMIH MapraaH X3pX3H WWAABIPNIOIX,
WyyX XypangaaH X3pX3H sBargax Tyxan
TOITCOH OWNTONTOL ©6epynenT opyyncaH
toM. LUyyxuiH ynun sBuan LWaapanararym

3apaan,  YMpIronuMnAr - Byypyymk, X3par
XSIHAH WWNOBIPIIIX axunaraaHsi
KYPMbIF  “DOMPAUAH  WYYX  TOrTONLOO

(Therapeutic justice)”-HO, cyypunaH wnyy
DoanTON, yp OYHTIM XYPraxdh dPMIM3IXK,
TYB3r YMPArOdNTIM Oanmpanbir Haracraxaap
LIMH34M13H BonoBcpyynaracaH.™

Mp OynuMrH Wyyx GanryynarocaHaap
2014 oHOOC XOMW XWWrACOH Oycan OrnoH
LUMH343M, CAHAAYUIITBIH OHre anac, Xypabir
TOLLOPXOWMOH TOTTOOCOH Bereef 3H3 ByxaH
Hb Mp OYAWAH LUYYXWUAH  TOITOMLOOHGI
xonoorgory Tanyyaan TOXMPCOH  LWYYX34,
XaHOoax — 3pXUAH  eBepmel,  Oytuumir
BIXKYYNIX3A XyBb HIM3P OPYYIK UPCIH.

VI. bycap acyyanaap

SHIXYY WATI3M133 Tercrexeec emHe Ou
Ta OyxaHg CuHranyp yncelH aHxaH OOnoH
XSHaNTbIH WaTHbI LWYYX3, XaHOaxX SpXunr
XaHraxaf, 4YArmaceH Oycap eepunenTuiiH
Tanaap TOBYJIOH Xyprae.

CuHranypblH 3acruniH  raspaac 2020
OHbl 4-p capbliH 3x33p KoBuma-19 wuap
TaxsblH Oprusl yel "X3/1X33 Tacnar4” apra
X3MX33r  X3p3arkyyaxan  CuHranypbiH
LWYYXYYD 3aMNWryi waapanaratai bereeq
flapantal X  YH3M3rOACAH - acyyanaap
LYYX34, XaH[ax 3pXMIr xaHrax, bycag wyyx
XypanaaaHyyablr HUATIP Hb TOO0PXOUIyn
Xyrauaaraap XoMwWwnyynax xyHg acyyaantan

TynrapcaH.?’ Bugeo xonb0ooHbI TeXHONOrUIAT

¥ See also Response by Chief Justice Sundaresh
Menon, Opening of the Legal Year 2021 (11
January 2021) at [39]. See also VDZ v VEA [2020]
2 SLR 858 at [75].

2 See Supreme Court Registrar's Circular No 4 of
2020, available at https://www.judiciary.gov.sg/
news-and-resources/registrar'scirculars/circular-
details/registrar's-circular-no-4-2020-supreme-
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epreHeep aluriax Hb LUYYXYYOSL, LIYYX34,
XaHAAX SPXUIT XaHrax, Xyyfb A33413X €CbIr
TaCPaNTryN XaHraxblH TyN[, MH3T "3anniwrym
Bawix ecton” 3ymn Oomxk XyBMpcaH.?

Yoanryn  ganxun o pasapx o Lyyx
TOFTONLOO  “3aMHbl”  LWyyX  XypangaaHsbl
YPT XyrauaaHbl yp 6reexuir Onnrox

3X3NC3H Dereep yyccoH HexUen OananbiH
ynMaac TeneBneceH 3ynN  eepynernceH
4 WYYX3L XaHOAX 3PXMAr XaHrax, wWyyx
XypangaaHbir TacpanTryn aByynax
DONOMXTOM  anTepHaTMB  COHroNT  OOMK
YagcaH. Tummaac 2021 oHbl ecayr3ap caph
CuHranypblH Xyynb TOrTooX Oanryynnara
Laaling, LWyyX XypanfgaaHbir Wwaapanaratam
TOXMONZONT, 3aHaac sAByynax OGONoOMXKMAr
OypayyncaH  GarHrbiH - TOrTONUOOr  OUN
OoNroxblH TyNa Xyynb TOrTOOMXWL, HIMINT
eepyYnenT opyyfcaH Hb ramxax 3yun ouu
tom. %

JHaxyy eepunent 2022 oHbl 4 #oyrasp
capaac 3X/13H XY4UH Terenmep YMMHUIK
3X3M1133.2% YYHUM 33p3rL33 anvBaa acyyanbir
amaap XaM3AUyyn3X Waapanararyn, 3eBxeH
BapyMT Buumr, BUUrdp erceH M3AYynarT
YHOSCN3H WMMABIPNAX BONOMXKUIAT LLUYYX3L,
onrox Gycag Xyynb TOTTOOMXWAH HIM3INT
eepUNenTyyad Xy4uMH Terengep OOMCoH.*
SH3 TepnuH “LaacaH” Wyyx Xxypan Hb
TOXVPOMXXTOW HexUenn Tanyynblr eepuinH
Bresp 3CB3N 3aHaac OpoNLOX LWaapanarbir
Daracrax 3opunroton Oereen  Tanyyn

0OpCAMUVH  HOTNOX DapUMT,  YHASCNIIMID

court.

2 See The Standing International Forum of
Commercial Courts, “Delivering justice during
the COVID-19 pandemic and the future use of
technology” (29 May 2020), Annex A at p 36.

2 See Second Reading Speech by Second Minister
for Law, Mr Edwin Tong, on the Courts (Civil and
Criminal Justice) Reform Bill (13 September 2021),
available at  https://www.mlaw.gov.sg/news/
parliamentary-speeches/2021-09-13-second-
readingspeech-by-2m-edwin-tong-on-courts-civil-
and-criminal-justice-reform-bill.

2 See section 8A of the Supreme Court of Judicature
Act 1969.

% See sections 17B, 22A, 37 and 55 of the Supreme
Court of Judicature Act 1969.
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BapuMT BUYMrT ByynraH GaTanraaxyynx,
TOLOPXOW  3@acaH  xyrauaaHh  LUyyx34
Xypryynsxag n 6onox om. Ynmaap bapumt
OVUNIT CyypuncaH TanyyablH MapraaHbir
WWAABIP3X3A,  WYYX  TOTTONLOOHBI P
ALUrMIAT HAM3TYYN3X, XON00rAory TanyyabiH
Uar, MOHIMAr X3MH3X 3amaap LWyyxa[
XaHAAX IPXUNT CaMXXPyynax 30pUNroTou.

VII. AyrHant

SH> ernee OWO3HL ONroCcOH OaraxaH
uarmr awwurnad CuHranyp yncbiH [A334
WYYXUAH  XSHaNTbIH LUIATHBl X3P3r XfHaH
WWAAB3PN3X YN ABUBIF TOM  XWLW33M33
BonroH Ta Oyx3HL LUYYX3L XaHOax 3px34
XxaMaapax CYYIMAH YeunH eepynenTuiH
Tanaap TOBY TaHUIUyynnaa. Ta OyX3H 3H3
ACYYANbIr TYH3TMMPYYA3H CyAnax XycanTsd
Hariraa 60n CUHranypbIH LLUYYX TOMTOMLOOHBI
TypLwnarbir  ONOH  YACbIH  OpONLOmY
Tanyynan TaHWNUYymx, XyBaanuax WPC3H
ONOH XWNUWH Typwnaratal CuHranypbiH

LYYXMIAH KONNEXTon®  Xonbornoxbir
30BJ1ee.
% See https://www judiciary.gov.sg/singapore-

judicial-college.
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l. Introduction

Greetings to all of you from Singapore.
| am honoured to have the opportunity to
address you this morning.

Let me first begin by extending my
heartfelt congratulations to the Supreme
Court of Mongolia and our conference
host for their country’s successful adoption
of the Revised Law on Judiciary last year,
which ushered in significant enhancements
to the justice system in Mongolia. The
gathering of this conference for us to
discuss and reflect upon the ideals of
access to justice is indeed a timely one in
my view. This is not only on account of
the development | just mentioned for our
hosts, but also given that the justice system
in my own country, too, has in recent years
undergone some major reforms which | will
share with you today.

Il. Access to Justice in Singapore

To the Singapore Supreme Court, access
to justice strikes at the core of its justice
system. For there can hardly be any good to
be said of a justice system if its users find
it unnavigable, or worse still impenetrable,
due to structural or systemic shortcomings
that are beyond their own reckoning.
For that reason, the justice reforms in
Singapore have consistently placed access
to justice as a priority concern, to ensure
that the needs of the public are addressed
not just for the times of the day but for
what is likely to come in the future as well.

lll. Civil Justice

| start by highlighting a recent key
change to the appellate structure in the
Singapore Supreme Court. In the past, the
Supreme Court was constituted by only the
High Court and the Court of Appeal, with
decisions of the former appealable directly
to the latter. This materially changed from
2 January, 2021, when constitutional and

,
WM WYYXWIAH CYPTANT, CYAANTAA, M3A33/IUAH XYPIIN3H

legislative amendments brought about
a re- organisation of the High Court
into a General Division and an Appellate
Division. In practical terms, those reforms
established the Appellate Division “which in
some respects is akin to an intermediate
appellate court™ sharing the civil appeals
caseload with the apex court (ie, the Court
of Appeal), and enabling the Supreme Court
to utilise its appellate judicial resources
more optimally. The change allowed court
users to continue to enjoy uncompromised
efficiency in the disposal of their appellate
proceedings, even as indications at the
time showed warning signs that the justice
system was confronting what seemed like
an enduring twin challenge of a bigger
volume of appeal filings and a higher
regularity with which matters of complexity
were being brought before the Court of
Appeal.

The next major set of reforms | will
touch on involve the promulgation of two
important sets of civil procedure rules for
court proceedings, namely (a) the Rules
of Court 2021 which replaced the earlier
Rules of Court with effect from 1 April this
year, and (b) the standalone Singapore
International Commercial Court ("SICC")
Rules 2021 which also came into effect on
the same day.

The origins of the Rules of Court 2021
can be traced back to the work of the
Civil Justice Commission established by
the Chief Justice in 2015, undertaken “to
transform, not merely reform, the litigation
process by modernizing it, enhancing
efficiency and speed of adjudication and
maintaining costs at reasonable levels”.?
This included simplifying the civil procedure

' See Noor Azlin bte Abdul Rahman and another v
Changi General Hospital Pte Ltd [2021] 2 SLR 440
at [2].

2 Civil Justice Commission Report (29 December
2017).
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rules, removing outdated language in the
rules and streamlining the procedural steps
in civil litigation.

Germane to appellate proceedings in
the Supreme Court was the introduction
of new Orders 18 and 19 under the Rules
of Court 2021, essentially funnelling all
appeals made to the appellate courts into
two separate streams.

(a) The first relates to appeals filed
against “a decision made on an application
in an action”, which generally refers to
interlocutory decisions.> An appeal falling
under this category is subject to a relatively
simpler document filing procedure and an
overall shorter timeframe within which the
appeal will be heard. Parties are by default
required to file only written submissions,
without the need to re-consolidate
and re- tender to the appellate court all
witness statements and other documentary
material that parties have relied on in the
lower court.* Such general dispensation
with the need to tender documents and
bundles afresh is possible because of
the technological means by which those
materials can be called up by the appellate
court using the online eLitigation system.
This brings about significant costs and time
savings for the parties.

(b) The second stream of
appeals provisioned under the Rules of
Court 2021 relates to all other forms of
appeals, which by and large are appeals
against trial decisions and appeals against
decisions made on the merits of an
application that was commenced by way
of an originating process. Such appeals are
governed by more regular document filing
procedures and timelines, given the more
substantive nature of the appeals.

3 See Order 18 Rule 1 of the Rules of Court 2021
4 See Order 18 Rule 33 of the Rules of Court 2021.

Turning now to the SICC Rules 2021, its
promulgation earlier this year as the SICC's
first fully standalone set of procedural rules
marked yet another watershed moment
in the SICC's history. Established in 2015,
the SICC is a division within the General
Division of the High Court, designed to
hear and try any action that is basically
international and commercial in nature.?
The SICC's jurisdiction also includes hearing
any proceedings relating to international
commercial arbitration under Singapore’s
International Arbitration Act 1994, which
adopts the UNCITRAL Model Law on
International Commercial Arbitration and
implements the New York Convention
on the Recognition and Enforcement of
Foreign Arbitral Awards. Just a week ago,
more legislative amendments kicked in to
further cement the SICC's status as having
jurisdiction to hear proceedings relating
to corporate insolvency, restructuring
and dissolution matters that are basically
international and commercial in nature.’
This adds a strong boost to the SICC's
range of specialised dispute resolution
capabilities,  which  already include,
among others, specialisation in resolving
technology, infrastructure and construction
disputes.®

An appeal arising from a decision of the
SICC lies directly to the Court of Appeal.®
The appeal is governed by procedural
rules prescribed primarily in Order 21 of

> See section 18D(1) of the Supreme Court of
Judicature Act 1969, and Order 2 Rule 1 of the
SICC Rules 2021.

6 See section 18D(2)(a) of the Supreme Court of
Judicature Act 1969, and Order 23 Rule 3 of the
SICC Rules 2021.

7 See section 18D(2)(c) of the Supreme Court of

Judicature Act 1969, and Order 23A Rule 2 of the

SICC Rules 2021.

See Order 28 of the SICC Rules 2021.

9 See section 29C(2) of the Supreme Court of
Judicature Act 1969, read with paragraph 1(f)
of the Sixth Schedule to the Supreme Court of
Judicature Act 1969.

o
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the SICC Rules 2021, which adapts several
basic features found in the domestic Rules
of Court 2021 | alluded to earlier. In this
connection, | highlight some of the more
distinctive features in the SICC procedural
rules that have a positive bearing on access
to justice in the context of international
commercial dispute resolution:

(a) First, parties enjoy the option
of appointing counsel from any
jurisdiction in the world to act for
them in the proceedings, so long as the
matter is an “offshore case” (meaning
it has no substantial connection with
Singapore) and provided that counsel
is appropriately registered as a foreign
lawyer with the SICC.™

(b) Second, the hearing fees payable in
an appeal from the SICC is calibrated
at $$9,000 for each half-day of oral
hearing spent in the appellate court.™
Together with the hearing fee tariff
applicable at first instance in the SICC
(which begins from $4,500 per day
of trial),”” and not forgetting that the
appellate coram constituted by three or
five members typically would comprise
not just the senior-most appellate
Judges but also International Judges
who are senior legal luminaries from
a variety of leading jurisdictions in the
world,” the expected costs outlay for
parties in utilising SICC proceedings
(including any appeal) for commercial
dispute resolution is much contained
compared to other comparable forms
of international dispute resolution
mechanisms.

10 See Order 3 Rule 1 read with Order 3 Rule 3 of the
SICC Rules 2021. See also https://www.sicc.gov.
sg/registration-of-foreign-  lawyers/registration-
of-foreign-lawyers.

" See Order 26 Rule 4(3) of the SICC Rules 2021.

2 See Order 26 Rule 4(1) of the SICC Rules 2021.

B See https://www.sicc.gov.sg/about-the-sicc/
judges.
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(c) Third, in line with the General Principle
stipulated in the SICC Rules 2021 that
the court will seek to achieve “the
expeditious and efficient administration
of justice according to law”,™ the
Registry of the appellate court strives
to schedule every appeal hearing as
expeditiously as the matter requires or
as is otherwise appropriate, through
active case management. This ensures
that justice is administered in a timely
fashion in every appeal.

IV. Criminal Justice

| turn now to criminal justice in
appellate proceedings in the Supreme
Court. Criminal appeal proceedings in the
Supreme Court generally come about in
two ways. The first is through what is
known as the Magistrate's Appeal, which
is an appeal arising out of a decision of the
lower State Courts to the Supreme Court
(in particular, the General Division of the
High Court). The other is an appeal to the
Court of Appeal arising out of a decision
made in respect of a criminal proceeding
commenced at first instance in the General
Division.

Access to justice is key for both types
of criminal appeals, in the sense that the
accused person must not find himself
deprived of reasonable access to legal
representation. In that regard, | share
with you the relevant schemes that are in
place to enhance access to justice for the
accused person:

(a) First, the Law Society Pro Bono
Services administers  the  Criminal
Legal Aid Scheme (“CLAS") designed
to provide criminal legal assistance to
the poor and needy who are unable to
engage counsel in non-capital criminal
proceedings.”™ The provision of legal

% See Order 1 Rule 3(1)(a) of the SICC Rules 2021.
5 See https://www.lawsocprobono.org/Pages/
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aid, which generally comes in the form
of the assignment of a lawyer to act
for the accused person under a grant
or a subsidy, is subject to the accused
person passing a means test and a
merits test administered by CLAS.
This is to ensure that criminal legal
aid is offered to the needy fairly and
scrupulously.

(b) Second, the Supreme Court administers

the Legal Assistance Scheme for Capital
Offences ("LASCO") which assigns free
legal counsel to act for accused persons
charged with capital offences.’® Under
that scheme, the accused person is
typically assigned at least one lead and
one assisting counsel, both of whom
are experienced criminal lawyers from
the Bar.

Third, the Singapore legislature in
August this year passed a Public
Defenders Bill that will establish a
Public Defender’s Office ("PDO"). The
PDO will administer a criminal defence
aid scheme covering all criminal
offences save for some exceptions,
such as capital offences for which
assistance is available under LASCO.
The provision of aid is likewise subject
to a means test and a merits test.
This development is significant for
Singapore’s  criminal  justice system
because it institutionalises  public
defence capabilities for vulnerable
accused persons, with the assistance
of the PDO’s own full-time personnel.”

Criminal-Legal-Aid-Scheme.aspx.

See  https://www.judiciary.gov.sg/join-us/join-
legal-assistance-scheme-capital-offences-counsel.
See Second Reading Speech by Senior Parliamentary
Secretary, Mdm Rahayu Mahzam, on the Public
Defenders Bill (1 August 2022), available at
https://www.mlaw.gov.sg/news/parliamentary-
speeches/2022-08-01-second-reading-speech-by-
sps- on-public-defenders-bill.

V. Family Justice
Before | move further, let me touch

briefly on family justice in Singapore. The
family justice system in Singapore witnessed
a landmark reform with the establishment
of the Family Justice Courts in 2014.® The
Family Justice Act 2014 and the subsidiary
procedural rules governing family-related
court proceedings enacted at the same time
brought about a paradigm shift in the way
family disputes ought to be adjudicated
and resolved in court proceedings. Court

processes were

streamlined to reduce

unnecessary legal costs and delay, and
the procedural rules were re-designed to
make the administration of family justice
less adversarial, more multi-disciplinary,

and more oriented towards
constructive

achieving

and restorative outcomes

through the lens of “Therapeutic Justice”.”

The establishment of the Family Justice

Courts has indeed set the tone and pace
for the many other reforms and initiatives

undertaken

since 2014, all of which

contributed towards the sharpening of the
unique texture of access to justice that
litigants interface within the family justice
system.

Unfortunately, time does not permit

me to delve into the delicate details, so
let me leave this by encouraging those
interested in this field to visit the Singapore
Judiciary’s  website where developments
relating to family justice over the years are
well documented, and where you can also
draw useful lessons from the published
Family Justice Courts Workplan speeches
of the Presiding Judge of the Family Justice
Courts delivered annually.?°

18

19

20

See https://www.mlaw.gov.sg/news/press-
releases/factsheet-family-justice-act-2014.

See also Response by Chief Justice Sundaresh
Menon, Opening of the Legal Year 2021 (11
January 2021) at [39]. See also VDZ v VEA [2020]
2 SLR 858 at [75].

See https://www.judiciary.gov.sg/news-and-
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VI. Other developments

Before | conclude, let me outline a few
more developments that have shaped access
to justice in Singapore court proceedings,
appellate or otherwise.

When the Singapore Government's
COVID-19 “circuit breaker” measures were
implemented at the height of the pandemic
in early April 2020, the Singapore courts
had the challenging task of maintaining
access to justice in respect of matters
which were assessed to be essential and
urgent, whilst other court hearings were
adjourned en masse for an initial indefinite
period of time.? The widespread use of
video communications technology suddenly
became a 'must-have’ for the courts to
guarantee continuity in access to justice
and in the upholding of the rule of law.?

The silver lining however was that
courts around the world soon started to
realise the long-term benefits of adopting
‘remote’ hearings (as is now commonly
known) as an alternative staple mode
for the conduct of court proceedings, to
continue promoting access to justice in
an altered environment activated by force
of circumstance where the use of digital
technology has become increasingly more
native to the members of the public. It thus
came as no surprise when in September
last year, the Singapore legislature passed
further legislative amendments to entrench
a permanent framework allowing court
hearings to be conducted remotely where
appropriate, going forward.?

resources/news.

2 See Supreme Court Registrar's Circular No 4 of
2020, available at https://www.judiciary.gov.sg/
news-and-resources /registrar's- circulars/circular-
details/registrar's-circular-no-4-2020-supreme-

court.
2 See The Standing International Forum of
Commercial Courts, “Delivering justice during

the COVID-19 pandemic and the future use of
technology” (29 May 2020), Annex A at p 36.
Z See Second Reading Speech by Second Minister
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That framework took effect from 1
April this year.?* At the same time, other
legislative amendments also entered into
force to give courts a further option to decide
any matter based solely on documents and
written submissions, without the need for
an oral hearing.? Such ‘paper’ hearings,
which by their nature conduces to the
presentation of documentary evidence and
arguments asynchronously, help reduce the
need, where appropriate, for parties to
appear physically or remotely at the same
time for court proceedings. This enhances
access to justice by boosting efficiency in
the system and saving parties their time
and costs when litigating matters which are
document centric.

VII. Conclusion

| hope that with the limited time this
morning | have given you a useful glimpse
into some of the key developments relevant
to access to justice in the Singapore courts,
using appellate proceedings in the Supreme
Court for the majority part as a focal point.
If you are keen to find out more, | encourage
you to reach out to my colleagues in the
Singapore Judicial College?® who have been
doing a most fantastic job in sharing the
experiences of the Singapore Judiciary with
the international community through their
exciting curricula.

for Law, Mr Edwin Tong, on the Courts (Civil and
Criminal Justice) Reform Bill (13 September 2021),
available at  https://www.mlaw.gov.sg/news/
parliamentary-speeches/2021-09-13-second-
reading-  speech-by-2m-edwin-tong-on-courts-
civil-and-criminal-justice-reform-bill.

2 See section 8A of the Supreme Court of Judicature
Act 1969.

% See sections 17B, 22A, 37 and 55 of the Supreme
Court of Judicature Act 1969.

% See https://www judiciary.gov.sg/singapore-
judicial-college.
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MOHION YACbIH WYYXUAH YHAC3H TOIFTONILOOH AAXb
YIICbIH A33[ WWYYXUAH XAHANTbIH )XYPMAAP X3P3I XIHAH
LWMAABIPIIX YUT YYPII: XYYJIb X3P3rI33HUI HArAMAIN
BAULNBII XAHIAX Hb

L.LorT" C.u3P3HAONTOP?

l.  Youptran
[I. YHACOH X3C3r
1. Har. 2021 oHbl WNH3TMA33C eMHex YALU-MMH XAHaNTbIH XypMaap X3par
XIHaH WWMAB3PN3X TOrTONLOO
2. 2021 OHbl WNH3TM33C XonLwnx YL -UH XAHANTbIH XypMaap X3par XaHaH
WMMABIPNAX TOITONLOO
3. XAHanTblH XypMaap romMaon Xy/33H aBax LWanryyp TOrmtooCoH Hb YHACSH
Xyynbf, 3aacaH “AaBX 3aanfax 3px”-MNr XeHACeH 3C3X
4. XaHanTblH >XypMaap roMaon raprax YHA3CN3N, T3Ar3pUnr GONOBCPOHTYM
bonrox Hb
. OyrHant
V. Hom 3ym

' MoHron YNcbiH 4334, LWYYXWIAH 3aXMpraaHbl X3priH TaHXUMbIH LYy, Xyynb 3yiH gokTop (LL.D)
2 YAW-unH papragax LLyyxuiH cyprant, cyfanraa, M3A33/AMNH XYPI2N3HINAH 3axmpraaHbl 3pX 3yWH CEKTOPbIH
3pX/I3rY
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MOHIrOJ YNCbIH WYYXUAH YHAC3H

TOrTONILOOH AAXb YNCbIH O35[4 WYYXUAH
XAHANTbIH )KYPMAAP X3P3I' XAHAH
LUMIAOBIPJIDX YUT YYPIT: XYYJlb X3P3rN133HUN
H3rAM3N BANANBIT XAHFAX Hb

L.LJOI'T MoHron YncelH 334 LWyyXviH 3axvpraaHbl X3prviH
TaHXUMbIH LWyyrd, Xyynb 3yvH goktop (LL.D),

C.U3P3HAOJIOP Y/]LLI-nvH napragsx LLyyxuviH cyprant, cyaanraa,
M3A37TMAH XYPIINIHINIH 3axmpraaHbl 3pX 3yviH CEKTOPbIH 3PX/ry

l. YaupTran

MoHron  YACbH  LWYYXWUAH  YHOCIH
TOrTONUEo 6OMOX LiaTancaH TOrTOMNLOOHA,
YOLW  wyyH Tacnax axwnnaraaHbl 4ur
yypar Oyioy XsHanTbiH >XypMaap (3apum
MapraaHbl XyBbJ, [aBX 3aanfax >Xypmaap)
FOMOON XYM33H aBY XAHaH LUMMABIPISX
YUT YYPr33 XYyib X3P3MA33HUA  HIrAM3N
Gananbir  XaHrax 3amaap  X3P3rKyynaXx
Bonoxbir  YHOCOH  XyynuiH 2019 OHbI
H3M3NT, eepynent, MOHron YACbIH WyyXunH
Tyxanh XYynunH WWH3YUACIH Hampyynraap
XYYNbYMACAH. DHaXYy  udar - yypra3
X3P3MKYYN3X30, ONOHUA emHe Tynrapy byn
copunT OOMOH UaalldblH XaHAMarbIr 3H3
WATMNL XeHANee. DH3 WATMA Hb Laaluvg,
OONoBCPOHTYM  DONroxoop  30pbX  OyK
working paper 6onoXbIr TSMA3IN3e.

Il. YHAC3H X3¢Car

Har. 2021 oHbl LUMHA3TI133C OMHOX
YALW-uAH XAHanNTbiH >XypMaap X3par
XSIHaH WWIAB3PM3X TOrTONLL00

LLyyxmiH watnan XOOPOH[bIH
Xapuilaa WwaTtnaH 3axmpax ecHbl 3ap4nmp
CYYPUIX acaH Xyy4uH TOITOMLOOHbI Yen
A3, WaTHbl WYYXYYA X3PrUiH oponuory
roMAoJ rapraaryi 0amncaH 4 XapriH TaTaH
XSIHAX, WWUNOBPUNAT ©epUnex, XYUYWHIyM
Donrox 3px xaMx33131 OancaH bereep, 3H3
Havipan 2002 OHOOC XOWLL 36BX6H X3PrviH
OponLory roMaon rapracaH TOXMONZONA
aHXaH WaTHbI WYYXWUIH LWWNOBIPUAT A334
WaTHbI LIYYX XsiHAX 3pxTar Garxaap Honx
eepuneraceH 6mnsa.!

OOOOTUAH  30XMUyynantaac  eMHex
Bytoy 1993, 2002, 2012 oHbI LLIyyxniH Tyxaw
Xyynvyaan YNcelH 0334 wyyx (uaawwmpg
"YOLU" r3X)-WUAH XAHANTBIH XYypMaap Xapar
XSIHAH WMWAB3PAIX MM YYPrUWr papaax
Gangnaap xyynbumncaH 6ams:

1 U.Uorr, “OaBx 3aanmax WaTHbl WYYXUAH yyCan,

xerxun  (1911-2015)" (2016  oH), Legaldata.
mn, 3 pdaxb Tan, https://legaldata.mn/buteel/
pdf?id=150.
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1993 oHbl LUyyxuitH Tyxan

Xyynb?

Tyxam Xyynb?
YNCbIH A334 LYyX, avMar,
HUNCTI3NUIAH WYYXUAH

6onoH cym Oyloy cym
OYHABIH, OYYPrVNH LLYYXUAH
XY4MH Terenmaep H6ONCoH
LUMNAB3IPTIN X3p3r,
MapraaHbir XaHanTbIH
KypMaap XsHaH LWNAABIPISX

HUNCI3NNIAH WYYX, CyM
Oyloy CyM LyHAbIH,
LVYPrUrH WYYXUIAH
LWNNABIPTIN X3P3T,
MapraaHbir XSHanTbiH
XKypMaap XsiHaH
LWNNABIPNIX

2002 oHbI LLyyxunH

YNCbIH A334 LWYYX, avMar,

2012 oHbl MoHron YncbiH LLyyxuinH Tyxan
Xyynb*

YNCbiH 4334 WYYX Hb AABX 33anfax LuaTHbl
LIYYXWUAH WPI3H, 3pYY, 3axvpraaHbl X3prumH
Maragnantan xonborayynaH rapracaH apx
3yMH MapraaHbir TanyyabiH roMpon, YncbiH
ePeHXUN NPOKYpPOp, 3CXYN TYYHUI 3pX
OJIFOCOH NMPOKYPOPbIH CIPIYYLUTMIAH
YHAC3H A33p XSAHANTbIH XXypMaap XsiHaH

LNNABIPIIH.

[33px33¢ y3831 2021 OHbI WMH3TMN33C
emHe YL YncbiH epeHxun Npokypop,
TYYHUA  3pX  OArOCOH  MPOKYPOPbIH
30pryyusn, X3PrUH OpPONLOMYUIH
FOMIONA YHIOIC/3H X3P3r mapraaH Oypumr
H3r OYPYNIaH WMIAB3PN3a3r GarcaH.

OHonbIH xyBba, YOLL-mWH WwyyH Tacnax
aXunnaraaHbl XyBbL YHO3ICHUA X3MX33HA
X3P3ADKYYA3X  YWAM  YYPrUWM VWYX
3opunroop Hb “public” Gyoy L34 wWyyx
3PX 3YWUM XBMKYYM3X, XYYyNb X3P3rN33HWN
H3rOM3N GaranbIr XxaHrax 3aMaap HUATUIAH
alUr  COHMPXITIT B3XXKYYIaX 30pUNrOTON;
“private” ©Oyioy [0334 Wwyyx 3px 3yWr
XOrKYYIIdX VAL HAIM3PTIM Oul  BancaH
4 X3PTMWH  OPOMLOMYUMAH  XYN33ATUMM
XaHraxblH Tyng [JOOA LWaTHbl  LUYYXYY4
XYYSMIAT 36B X3P3IN3C3H 3CIXWAT HIT OYPUNaH
XSHAH Y33X  30pWArOTOM X aHrungar
Dereef, MaHal ©MHeX 30XMLYYyNanTbiH
XYP33HAO, raruxyy private purpose-uuiré

2 XyynumH 24 pyrasp 3ynnuiH 24.6.1 03x 3aant.
3 Xyynumnd 15 gyraap 3ywnumnd 15.6.1 03x 3aant.
4 Xyynune 17 gyraap 3ynaunnx 17.1 gax xacar.

> C.lspargonrop “XaHanTblH  Xypmaap romaon
raprax WanryypbiH y33n 6apumtnan 6a YnceiH a34
WYYXUIAH YUr yypar: Xyynb X3P3rN33HWA HIrAM3N
Gananbir xaHrax apra xaparcan 6onox Hb" (2021)
Legaldata.mn, 5 paxb Tan, https://legaldata.
mn/b/1146.

& DH3 H3P TOMbEOT MOHION X3M133pP “XYBUMH; HUATUIH
LWMHXTIN 30pUNro” rX LWyyd yrynsH Gyynrax Hb
TOAUMNOH 30XMCTOM OWLL, aryynrbir MA3PXMIANXK
yafaxaaprym Gamx Tyn aHrM TOMbEOMNOOP Hb
WATMNA aBnaa. SH3 aryynareir MYWC-vmH X3C-
WIAH Tercery, spx 3yny P.OyHasnmp “"YncsiH 0334
LWYYXMIAH 41T yypar Ba XsHaNTbIH Xypmaap roMgon
raprax 30XWLyynanTblH X3p3arKWAT, TynramacaH
acyyman”  m3BT  OakanaBpbiH  CyAanraaHbl
axIblHXaa 9 Ayrasp Tang “WyyXMAH TOrTONLOOHA,
aMrnacaH  umr yypar”  (public),  “xaprumH
OpOMLOMAOA HMMM3CH unr yypar” (private) rax
OpHyyncaH Hb OHOBYTOM Gereep, AexemTa 6onoBY
H3P TOMbEOHbI XyBbA, LYY, UNIPXUNNSXTYA IOM.

X3P3MKYYN3X OONOMXKTOM BalcaH oM.

SH3 yen, Tyxannban 2021 oHbl MoHron
YNCbIH  WyyXviH Tyxah xyynb (Uaawmpg
"LLTX" r3x)7 X3p3rKMX33C OMHOX XN Byioy
2020 oHg YOI HwrT 3139 X3par xynasH
aBy, 1968 x3p3r® wWwyyx xypangaaHaap
XAHANTBIH ~ XKypMaap  LUMALABIPAIXKI3.
MHMXA33  SpyYrMmMH  X3PrvnH - TaHXMMbIH
HIM wyyrang 178 xapar, MpraHuii xaprumH
TaHXUMbIH H3I Wwyyrymg 199, 3axupraabl
X3PrUMH  TaHXWUMbIH  H3r  wyyrdmg 95
X3p3r AyHOXaap TyC TyC HOrgoXx OawcaH
Gereen romaon rapracaH Gapar Oyx xapar
xsAHarghar 0avicaH 4 “XsiHanTbiH YaHap”-bIH
aryynra OonoH X3nG3punH XyBb[ sirax
X3M3MLB3M 3HIXYY XAHANTBIH VP AyHT apan
eepesep [OYrHIX Y Hexuen Yy M3AH3.
Tonpyynban Har x3parT 3apuyyndan 30xmx
“XAHanT” OyYpaH [LyYpaH XWWATLC3H 303X,
XYYflb X3P3rN33HWM 36pYyyTaN, MapraaHtan
acyyzan xapuynt erex 6onomxron bancaH
3C3X MX M3T33P XAHANTBIH 30pWAro, YaHapT
3pran3a3aTanr acyyaan yycHa.

Hereemssryyp,  LWYYXWAH  CUCTEMA
Xyynb X3p3rn33 H3roMan o6uw  GarncaHg
rofl acyyaan oplimHo. T3reafl Yyxam siMap
ydpaac Xyyfb X3p3rn3d  Hargman  bawix
écTon tom 03?7 CH acyyntag xapuynax®
Waapanara rapHa.

TepuitH Maa33n30 aMxaTran (2021) Ne05.

8 YnceiH  p34  wyyxvmH - 2020 OHbl - axIIblH
Tannax, http://supremecourt.mn/
files/20223/0_1649293942.pdf, 4 p3x Tan.

o U.Uorr 2021.11.21-Hn 60nCoH “YHACIH XyynunH
GONOH 3axuMpraaHbl 3pX 3yWMH YHOCOH acyymanyyn”
OY3WX-ga TaBbCaH “3axmpraaHbl 3pX 3yWMH X3M
XamMx33r  Tamnbapnaxagd:  LyyxunH - oxuwmr?
Oponuoo?” c3A3BT UNTIANL AyPLCaH.

e Cyy o s pay pafycy
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Xyynb X3p3rM33HUMA HIraM3N Oanpan
Hb 3pX 3yWT TEpWUMH 3apuMmbIr Tyaryyp
Bonrogor yncan xyH Oyp XyynvinH eMHe 3px
T3rW GalX, eMHe Hb rapcaH WXWn TecTan
X3p3r MapraaHbl WWAAB3PT  AyNAyAaaH
06pUNHXee YWNO3M, 3C YWNAIXYWUH 3pX
3YVH yp [OaraBpbir ypbadunaH TooLoonox"
bonomx 6un OGonrox Gavraa TeAUATYM
ONOH HUATUWH  LUYYX34, WTMX  UTIMIC
B3IXXKYYIIXK, TIML 3pX, Wydapra ECHbl Tanaapx
ONIOH HUWTUWH OWATONTHIM H3IM3MAYYN43r.
X3prumH ymn GapuMT Xapar Oyph eep Tyn
YN BGapuMT BYPUIAT H3r BYPUNISH TOrTOOX
Hb 3YMH X3par OONIOBY WXMN TOCTal VN
DapvMmTag  xyynb Tavnbapnax —3amaap
X3P3rM3X Hb agun Ganx y4mptal. Wxun
TOPAUMH  0go00  GONMOH  MPI3AYMH YN
DapuMTyyLan — XYynuAr - agun - X3parnsx
Hb YHOC3H XyynunH ApBaH [OepeBayr3sp
3YMAMAH 1 13X X3C3IT 3aacaH “xyH Oyp
Xyynb, WYYXUAH eMHe 3px Tarw Oamx”
3apYMbIH XyBbf, DOMOH 3pX 3yMH yXaMCpPbIH
XyBbA, 3yMLO HWUMLH3.? Oepeep x3n63n
LWYYTYUAH JOTOOA, UTM3M MM 3YMN raruxyy
HOTNOX DaPUMTbIH YHINM3 33p ApUraaxaac
OyC Xyynuinr [oToon, UTraN3p TannbapnaHa
rK Gamx OONOXryn Hb M3O33XK TyNn Xyylb
X3P3rN33 HIraM3N Galnx y4mpTanm oM.

T3rB3M yNC OPHYYAAA XYYib X3P3rN33HNA

H3rOMan Gavansir 6urm Bonrox Xamrumnd
DONOMXUT apra X3parcan™ Hb XAHANTbIH

0 CCJE, The Role of Courts with Respect to the
Uniform Application of the Law, Opinion N° 20
(2017), p.1-2. https://rm.coe.int/opinion-ccje-en-
20/16809ccaa5

" MeH TaHA.

2 1.UorT, "3axupraaHbl 3pX 3yWH X3M X3MXK33r
Tamnbapnaxag: Wyyxuad  xunwnr? - Oponyoo?”
(2021 oH) OY3LLX.

B EBponbiH  XonbooHbl [1334  WyYXWAH  EpeHxumi
LYY HapbIH CYMIX33HWIA MUWYYH 25 yncaac aBcaH
caHan acyynrap OnOHX Hb [1334 LyyX 3pXx 3ywr
Xerxyynaxag “public  purpose”-nuiar  xaparkyynax
3amaap Oyly XsHanTblH FOMZON XYN93H aBax
Wanryyp TOMTOOX 3aMaap XyBb H3MP33 OpYyymx
Gavraa Tanaap xapuyncaH 6avHa.

Rimvydas Norkus, The Filtering of Appeals to the
Supreme Courts. Network of the Presidents of the
Supreme Judicial Courts of the EU, p.4

LLYYXWUIAH CYPTANT, CYOANTAA, M333JUIMAH XYP33M3H

XypMaap romMaon raprax Lanryyp TOortroox
Oyloy 3eBXeH Luanryyp xaHracaH TOLOpPXOW
FOMZJIbIT XY/193H aBY LUMWAB3PAIH KULINC
TOrTOOX  30xuUyynant  ©onHo.  Wiimpg
WATMANAH  apaaruiiH xacrsp 2021 OHbI
LUTX 6GaTtnargcaHaap smMap OonoMx ©Ouwm
DoncoH, yyHUMr paraag sMap  Copunt
Tynrapax, UaalablH XaH4arbiH Tanaap as
y3be.

Xoép. 2021 OHbl  LWKMH3TMAM33C
xonwmnx YALW-uinH XSHanTbiH Xypmaap
X3P3r XsiHAH WUNABIPA3X TOITONLL00

MoHron YncelH YHACOH Xyynb (Laawmg
"YHACOH Xyynb” rax)*-g 2019 oHO HAIM3MT,
eepunenTopyynaxnaallyyxapx M3a3nawyya
xamaapax —acyyanbir  Xyynb4mncHaapaa®
TYC H3M3NT, ©P4YNeNT Hb OHLOr OOMCOH.
Tonpyynban wyyxuar  “anbaH  écoop”
TOVPrUAH 3apyMaap 0anryynax GonomxTom
boncoH TeOMMryn  LLIYYXUAH  epeHXMn
3eBnen, LUyyxumH  caxunrblH - xopoor
YHOCOH  XyynuiH  Ganryynnara OonroH
HIM3INTIP  XyynbumncaH.  Laawwmn6Gan
LLITX-MIAH LWMH3YMNCIH Hanpyynreir Gatanx
YO xaHanTblH  XypMaap X3par XfHaH
WMAABIPNIX  YUT  YYPrUWAH  30PUNTO  Hb
"Xyynb  X3P3rn33HWA  H3rOMaN  Ganansir
xaHrax” ©omnoXbIr LUMHITIINAH  XYPI3HA
TOOOPXOWJIOB.

NinHxyy TomopxomncHoop maHan YL
YHAC3H XyynurH TaBbayraap 3ynnmnH 1 gsx
X3C3rT 3aaCHaap LUYYH Tacnax axwunnaraaHbl
TortonuooHa  (judicial  hierarchy) 334
WYYX YMT YYpras 3yM ECoop X3P3arxKyyniax
BonomxTom boncHoop XapbLaHrym
J3BLINNTTIN 30XMLYYnanT BONCOH.

NHmxa3s LUTX-4 33acaH 3 yHO3A3M4

YOUW-unH  private 30pvnrbir  Yryyucrasrym
http://www.lat.lt/download/1369/
introductory%20report%20%20the%20
filtering%200f%20appeals%20to%20
supreme%20courts%20

" TepuiH M3a33130 3MxaTrA (1992) Net.

> [leYvH Haumpyraap 3ymnumiH 1 gsx xacar, [eyvH
ecoyrp 3yunumH 5, 6 Jaxb X3C3IT  HIM3NT,
©6pUNeNT OpyyNCaH.
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Oereen, “aHxaH OOMOH fpaBX 3aanmax
WaTHbI LLIYYXMIAH XYYib X3P3MM3HUMA 3epyyr
apunrax”,  “xyynunr - YOLW-uiH - anbaH
€cHbl Tavnbapaac eepeep Tannbapnax
X3P3rN3COH"  X3M33X  yHOCN3N  Oyloy
HUWT  30XMUyynantblH  2/3  Hb  “xyynb
X3P3rM33HUA  HArOMan  Gamanbir  XaHrax”
3opunron Wyynd Xamaapantan Ganx 6on
“X3p3r XAHaH WWAABIPN3X aXKWiaraaHbl
HOLTOW 36p4YuMn rapracaH Hb  LUYYXWAH
WMNABIPT  HeneenceH” yHO3C3n  Byloy
1/3 Hb private purpose- xaMaapantan
X y33X OONOMXTOM 1OM. Yraac 3H3Xyy
private 6onoH public 30punro, Ynr yypar Hb
X3AUM yp [araBpaapaa snraatan 6onoBY
Oyxann Hb 3aarnax, canaHrup a4y y3ax'™®
DONOMXIYI 1OM.

DH3 XYP33HA XYYSb X3P3INKMXK 3X3MCIH
2021.03.01-Hun  epgpeec  2022.03.01-Hun
8fep XYPTINX OYTIH KWUNWUMH XyralaaHg
XSHANTbIH LWATHbI LWATHbI LIYYX 3PYY, VPM3aH,
3axvpraaHbl X3aprH HUMT 2338 romanbir
XYN33H aBcHaac 728 Oyloy 311 xyBuwr
SpyyrumH, 1181 6yloy 50.6 xyBuir MpraHun,
429 Obyoy 18.3 xyBUAr 3axupraaHbi
X3PTMAH  TaHXUM  TyC TyC Xy/33H aBM
DpyyruiH x3prunH TaHxum 18% 6Gyioy 137;
WpraHum x3prunH TaHxum 5.8% Oyioy 69;
3axuMpraaHbl XapruiiH TaHxum 11.6% Oyioy
49 romMpnbir TyC TyC XAHANTbIH LUATHbI
WyyX  XypangaaHaap — XaMm3fuyynasxasp
WMMABIPNICH DanHa.

X3ManuUyynmax — X3prumMH — TOO  ©MHeX
XUAUMHX33C3pC OyypY, a4aanan xapbLaHrym
XUTO3PCIH 4 roMIUIbIl  XypangaaHaap
XAM3NUYYN3X  acyyanbir  WWNABIPAIXUMAH
YPb XWX axmnnaraa Hb ©MHeXeecC Wiyy
oUW X3 AgyTaxaapryw uar xyrauaa, yp
4yadBap, XYHWM Heel, lWaapaax Oawvraar
3H> Tawpamp Temgarne.  Toapyynban
XypasnaaaHbl 630Tra axIIbir XaHrax Xyp3a3Ha

6 P.OtyHA3NMP, YNCbIH 4334 WYYXUAH Yur yypar Oa
XSIHANTbIH XXYPMaap roMI0N raprax 30XuLyynanTbiH
X3P3NKMAT, TynrampacaH acyyman (YnaarbGaatap:
MYWNC, 2022 oH), 16 gaxb Tan.

“MoHron YncbiH A33[ LWYYXUAH TaHXUMbIH
HUNT  LWIYYTYUAH - XypangaaHbl kypam”’-g
3@acaHunaH Japaax 3aunwiryi axunnaraar
XUAX DalnHa:

«  Cyanaad Tycnax-axmnax MIPraxXunTaH |
Fompon Tyc Oypa xamaapax acyyanaap
cypanraa  xux  Gyloy  romMon  Hb
Xyynb[ 33acaH YHOSCINWAH  anuHp
XaMaapax, aHxaH, [JaBX 3aangax
WaTHbl WYYXMIH XyyNb 3YyWH OYrHIAT
oy ©00nox, MeH XsHanTbiH LWaTHbI
WYYXUAH WUMABIPUNH 8reraIiH CaH,
LLIVYXMIAH LWANOBIPUNH @XM CaHraac
X3M13MU3X FOMAONTON TECOO6TIN X3PrUiiH
WWVABIPMINTUAH  Tanaap  TyyB3p
XWX,  Waapgharatan  TOXMongong
HIM3AT CyAanraa Xumx 7-00C JOOLUMYN
XOHOTUIH BMH6 LWYYrYa3[, TaHULYyynax

« Ulyyr4 [ Xananusx romgon, xonborpox

WnnaB3p, maragnan, cypanraa
39p3rmM  GypaH  TaHMNUAX O3MTraX
33p3r axunnaraar TyvusTrX Oakraa
oun3a.

TUAHXYY XypangaaHsl ©3nTran
XaHraroMary, TyXamH TFOMAMbIF  XSIHANTbIH
WaTHbl  WyyX XypangaaHaap  X3maiudx
30XUAT  TaHXUMbIH — HUWT  LWYYTYAUIAH

XypanmaaHaap XafaMuUdH, caHan  Xypaax
3aMaap WwnnaBspnax OGereepn 4, TyyHI3C
[93W LYYrY A3MXKB3 TOrToon raprax; 2,
TYYH33C O33LU WyyrY A3MXKBIM YHAICNIANAT
COHCOX [axMH caHan Xxypaax 33prasp
HyxauTaw, cyhnanraatal xaHpgax Oanraa.
NAHXYY Wwnnaeapnax 6arraa npouecc Hb
x3n63p GONOH aryynrbiH XyBba 6MHOXE6C
XapbLaHrym anraatau, cyfanraaHf,
CyypWuncaH WWMAB3P rapraxaf 30pbX,
X3BLLUYY/IX Oyiraapaa OHLOT 1OM.

7 MoHron YncbiH 0330  WYYXUAH  LYYrYauAH
3eBnereeHnin 2022.04.18-Hbl efpuiiH 02 pyraap
“MoHron  YAcblH - O34 WYYXUPAH  TaHXUMbIH
HWWT  WYYrYWiiH - Xypangaadbl  Xypam  6atnax
Tyxan”  Tortoon,  YOLW-vnH  anbaH  EcHbl
Laxunm xyygac, http://supremecourt.mn/
files/20223/0_1650445522.pdf.
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MeH 133pxTan xonborayynaH LLyyxuiH
Cyprant, cyganraa, M3O33/IMAH XYP33M3H
2021.03.01-2021.12.31-Hum SAPUNH
xoopoHa, YO LL-VIH TaHXxMMyyaam MpyyncaH
roMafooc “aHxaH OOMOH [OaBX 3aangjax
LIATHBI WYYX XYYIUAT 36pYyYTaM X3p3riacaH”
YHOSC3L wyyn xamaapax 411 rompong
H3M OYPYIIaH AYH WUHXMUATS XUIAXK, XYN33H
aBY X3M31U3X OOMOMXKTON M Y3COH X3[3H
rompon Ganraa Tanaap xonborgox AyrHNT

rapraxs3.  XYP33M3HITMWH  CyfanraaHsl
OyrHaNTUrH - garyy  YALW  xyn3sH  aBu
X3M3MUYYN3X  OONOMXKTOM MK Y3C3H
3PYYTUAH  X3prUMH 1 TOMZON, WPraHUK

X3PrMH 3 rOMAON, 3axMpraaHbl X3priiH 7
romMgon, HUMT 11 rompon damHa raxss.

Cypmanraar  xapaaT ©Oyc  Gawnrax
YYOH33C  OyH  WMHXWAM  XUANMX
FOMAJbIT Cy[anraaHbl 3X CypBasx OONroH
XYN330MH  erexaee  XAHaNTbiH  WaTHbI
WyyX  XypangaaHaap  X3M3MLUyya3X33p
WWAABOP3CIH 3C3X  TOTTOOSbBIF  Breeryi
Gereeq cynanraaHbl yp oyHn 6ogut banpan
O33PX  X3M3MUYYIdX33p  WUMNABIPNICH
roMAJiblH TOOHOOC Dara Oanraa oM.

MeH cypanraaHbl OyHO  XSHaNTbIH
XKypMaap — MPYYNC3H — roMaon  Xyynbp
3aacaH xan63p 6onoH Oyponui (aryynra)
Waapanareir fgapaax Oavgnaap TepunneH
XaHraxryw Ganraar gypoxa3:

«  "“AHxaH OONMOH [aBX 3aangax LWaTHbl
WYYX XYYIUAT 36pYYTaA  X3P3rnacaH”
MX  30XWLYYNanTbir  X3PX3H OWAroX,
X3P3rM3X Tanaap Xyynb4ui H3r Mep
OWNTONTIYM;

«  bogut Oampman [O3p X0Ep  WaTHbI
WYYXMWH WWAAB3P, Maragnang xyynb
X3P3rN33HNA  3epyy Oanxryn 6onosu
X3PrMMH  OPONLIOMY  3C  36BLUOBPOX
YYOH33C TyXalH X3parT “XamrmiH get”
YHOSCM3ANIAT BUYMX TOMAON rapracax;

«  YyxaM amap XyynuinH anb 3y, 3aantbir
aHxaH OOMOH [aBX 3a3anfax LWaTHb

d LUYYXUWH CYPTANT, CYOANTAA, M333/UIMIAH XYP33M3H

LLYYX S1aXK 36pYYT3M X3P3rN3C3H Tanaapx
aryynra,  yHE3CN3M33  Aypaaaryu,
XaHranTTa TOLOPXOW Tavnbapnaarym
33p3r TOXMONAON HANTNAr OanHa.

Wamg  WyyxuiaH  cyprant, cyganraa,
M3O33MNMAH  Xyp33m3H  bonmoH  Bycan
cypanraaHbl  Gavryynmnaryyn (1) Xxyynbu,
eMreefierd,  Cyafaadfbir  XampyyncaH
TaHUNUYynra,  CyaanraaHbl — X3M3MLyynar
xux; (2) XsHanTbiH XypMaap rapracaH
FTOMASIbIH -+ WWAAB3PN3NTUMH  Tanaapx

M3L33M17MIAT TOFTMOJ, OVITOMXTOM X3an03p,
aryynraap Tyrasx axnbIr 30XMoH bawryynax
Waappniara oum 6onx barHa.

NAHXYY  XAHANTbIH - WaTHbl  LUYYX
XypanfaaHaap XapbLaHryn LeeH romzon
X3M3MLYYIIK Oy Hb YHACH XyynuiH ApBaH
3ypraagyraap 3yWnunH 14 nsx xacart 3aacaH
"LIYYX34 XaHAax, AaBX 3aangax 3px”-uur
XeHAeX OaKraa 1oy r3p3rT 3H3 WATMAMMH
ZapaaruiH XaCrasp xapuynT erexmmr 30puB.

FypaB. XsHanTbIH XypMaap romporsn
XY/33H aBax LWanryyp TOrTOOCOH Hb
YHACH Xyynbh 3aacaH gaBX 3aangax
3pX"-UNr XeHJCOH 3C3X

(1)  WpraHuin  GonoH  ync  TepuiiH
3PXUIAH TyXall ONOH YNCbIH MakT (Uaawwng
"MBYTITOYM"  max)®-bH 14 gyrasp
YMNUMMH 5 Jgaxb X3C3rT “fAMap Har maMmT
X3P3MT WMATIYYIXK AN 3aarfcaH xyH Oyp
WWATIArACIH33 OONOH OHOOCOH SAIbIF IPraXx
XAIHyynaxaap XyynuiH Aaryy [334 LWaTHbl
WYYX34 [aBX 3aanfax 3pxTan” rax 3aacaH
Hb MoHron YncblH H3rO3H OPCOH ONOH
YNCbIH MP33HYYA33C AaBX 3aanfax dpXumr
Togopxon  GaTanraaxyyncaH nakT oM.
TyC 3aanTbiH “A334 WaTHbI LUYYX34 OaBX
3aanpax spxmn” (... shall have the right
to ... being reviewed by a higher tribunal
according to law) rax aryynra Hb HdaBx

8 MoHron Ync 1968 owbl 01 gyrasp capbiH 05-Hp
rapbiH ycar 3ypx, 1974 oHbl 11 gyrasp capbiH 18-
HO COEpxoH GaTtancaH. https://legalinfo.mn/mn/
detail?lawld=1257
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3aanaax dPXMAr epreH XxypasHa 6onoBy
XOEpAMON yTrarymrasp batanraaxyyncaH.”

Bepeep  xanb63n  UBYTITOYM-biH
oponuord Tanyyaan TyC 3aantah 3aacaH
“0aBX 3aanfax 3px“-UWAH aryynra, X3s
3areapbIr OPreH XYP33HA 6epCaNMH OHLOMT
HUILLYYN3H TOAOPXOMIOX IPXUIAT OTOCOH. %
NHrxa33 HYB-bIH XYHUI 3pXUWH  XOPOO
3H3 IPXMMH YHACOH LWMHX YaHapbIr epreH
©onoBY xeAenwry ytraap Hb “OHorayyncaH
AN,  WWATMRAMAG - boamuToroop  XaHax";
"0aBX 33angax yp HemneeTs TOrTONLOO
oun BGonrox” X TooopPXoMIxK3.2' Yyxam
"bogutomroop  xsHax", “yp HeneeTtaM
TOFTONUOO Oun  Gonrox”  30XMUyynanTbir
XYYNBYUITK, YP AYHTIM X3P3rKYYmK Yadax
Daviraa Toxvongong TyC 3pX XaHrargada
MC3H yr 0ereen xapyH XaMXx33 xsi3raapryu,
xyrauaarym, Oyx LiaTaap XsHyynax, 3cxyn
X0Ep AAaXWH AaBX 3aangax 3pxTanm Oanx
aryynraryu om.

Tyc 3aanTram xonborayynaH McnaHumH
0330 WYYX XAHANTbIH XKypMaap 3eBXeH
XyynbL, 33acaH TOLOPXOM  YHO3CN3M133p
XfHaH y33x 3oxuuyynanteir MBYTITOYI-
WAH 14 Qyrssp 3yWnuMH 5 gaxb X3Ccrmmr
36pyCceH M y33K HYB-bIH XyHUI 3pXUIAH
XOPOOH[Z rapracaH TOMAMbIT  XOPOOH®I
3yr33C NakTblH 33aTbir 36pYeery racaH
DalHa.? Yump Hb H3r Tanaac xyynbg 3aacaH
YHOSCAUAT  WYYX  XAHaH Y3C3H, Heree

¥ Peter D. Marshall “A Comparative Analysis of the
Right to Appeal” Duke Journal of Comparative &
International Law Vol 22, 1, 2011: 1-46,

https://scholarship.law.duke.edu/cgi/viewcontent.
cgi?article=1014&context=djcil, p.17.

2 General Comment 32, supra note 123, para. 45;
Sanchez v. Spain, Views, Human Rights Comm.
88th Sess., Oct. 16-Nov. 3, 2006, para. 7.2, U.N.
Doc. CCPR/C/88/D/1332/2004 (Oct. 31, 2006). -
Peter D. Marshall “A Comparative Analysis of the
Right to Appeal” Duke Journal of Comparative &
International Law Vol 22, 1, 2011: 1-46,

https://scholarship.law.duke.edu/cgi/viewcontent.
cgizarticle=1014&context=djcil, ~ p.18-aac  pam
3WN3B.

2 MeH TaHg.

2 MeH 13HA, 20 gaxb Tan.

Tanaac nakTtaf 3aacaH AaBX 3aanfax 3px
MO YNC OYpUIH  LWYYXMIAH TOITOSLOO,
OHLJIOF, 3pX 3YIMH 30XMLyynantaac xamaap
anraatan  Gax  Oonoxbir  oponuory
Tanyynag 3eBLIeepy’?d.

Uaawwnn6an tyc 14 ayrasp 3ymnumH 5
Jaxb X3CrUMAH TamnobapTt X3n03puiiH
TOOUM  3CXYN  X3prurH  ymn  GapumTag,
AMap Y a4 xonborgon erenrymrasp 3eBxeH
™M OYpyyrMnH Xyynb 3yWH Tambir XsiHaX
Oavpnaap 3H3Xyy AABX 3aanfax Xxypmaap
Maragnax axunnaraa Hb xs3raapnarggar
Oon  TMakTblH  Waapanarbir  XaHraxrym.
Maragnax — axunnaraar — sByynx — 6yn
Dawvryynnara XapruiH yin 6apuMTbIr XsaHax
OonomxTon Ganraa Hb xaHranTTav Gereef,
XapuH 14 gyrsp 3ywnuiH 5 gaxe X3Crasp
X3PrUNr AAXMH OYP3H X3MXK3I3M33p X3MIMLSX
3CXYN “X3prurH - oponuoryasir - GueunsH
OPONUYYIXK Xan3nua3r” Ganxbir WwaapnaHa
MC3H YT OULL oM. TUIM33C Tyxannban g334
WaTHbl Wyyx M OypyyTana TOOLOrACOH
XYHUMA  3Cpar  Annax  HOTOAroOr  Har
OYpYN3H HapUMBYMAH Y3M3r, aHXaH LWaTHbI
XypangaaHz XananucsH 00noH 1aBx 3aaniax
romMIong 3aacaH HOTNoX BapUMTbLIF HAMTNaH
cypanpar Oereef TOLOPXOW X3P3rT M
OypyyTama TOOLCOHbIr OaTnax XaHrantram
HOTONroo Gawraar TorToox 3pxTan 6on Makt
3epunrgexryn. XapaB 4334 LUATHbI LUYYXMIH
Maragnax axwunnaraa Hb 3H3 3yWAuMnH 3
[axXb X3CMMH (C)-r 3epumx LWaapanaratam
Oycaap CYHXUPY, XOWLIMICOH OON 3HIXYY
3PXUMH yp HeneeTsn Garpan yrymcrarasx,
ynmaap 14 gyrasp 3yMnuriH 5 gax xacr
36pYMr4eHe” X 3aacHaacC Y3B3N 3IHIXYY
3aanTbiH - “O4334  WaTHbl  WyyX34 —[HaBx
3aangax 3px" Hb  Xyrauaarym, X3Mx33
Xsi3raapryn AaBx 3aangax spx ouw bereep
OyX LWaTHbI LWYYX33p sBCaH Oanx aryynraryw,
raruxyy 4aeX 3aangax banraa 1334 WaTHb
WYYX Hb X3PrMWH YN BGapuUMTbIr Xyynuap
TOrTOOCOH 30XMX XyralaaHg cantap xaHagar
Oanx aryynratam 6aviHa.
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(2) Hereetsaryyp MaHan  YHOCIH
XyynuiH - TaBbfyraap 3ywnmiH 1 g3ax
x30arm YO -niaH  OypaH  3pxvnr  Mal

Tomopxon Oyloy “maBX 3aangax OomnoH
XIHANTBIH XXypMaap A00A, LaTHbI LUYYXMIH
LWMABIPUIT XSIHAH Y33X” MK HIP TOMbEOHbI
XYBb[, Y, aryynrbiH XyBbj, 4 [aBX 3aangax
3PX, XAHANTbIH >XypMaap XaHOax 3pxXumr
3aarnaH XxyynbyuncaH. laruxyy TOOOpXom
Wanryyp xaHracaH rOMAMbIr  XAHANTbIH
KYpPMaap XyN33H aBY XiHaH LUMAABIPNSLST
Ganx YOLU-nAH yur yypar YHOCOH Xyynbp,
OYpaH HWUMLCOH, “maBX 3aangax dpx”-uUnr
Xsi3raapnax, XeHgeeryu.

MeH xyynuuH ApBaH 3ypraagyraap
3YWMINMAH 14-T 3aacaH "LWYYXUAH WUNOB3PUINAT
LaBX 3aangax” 3pXUAH  XYP33HL [OaBX
3aanpax raar 6on aHxaH WaTHbI Xypmaap
X3P3r MapraaHbir WWUNAB3PAICIH LLYYXMMNH

TOITOON, LWWWAB3PUIT  XYyMbf, 3aacHaap
3PX ONIFOCOH XyralaaHf Xoépayraap LwaTHbl
WyyX34 roMZon  M3AYYNIdH  3aprangax
xyraluaa 0onoxbir?  YHOC3H  XyynunH

TavnbapT Tannbapnaxaa.

XapuH XAHaNTbIH LWaTHbI LWYYX Xyynb
X3P3rNM33HMA  HroMan  Gananbir - XaHrax
4MF YYP3r  X3P3INKYYN3X  OONCOHTOM
xonborayynaH LaBX 3aanfax WwatHbl LWyyx
YP HemneeTsn XAHaNT X3P3arKyynsx, “maBx
3aanpax 3px”-unr OYpsH XaHrax Hb Yyxan
GaviHa. DH3 Tanaap ygaax Wyspan wuntrang
TyCag Hb aB4Y Vy33X33p 30pbCOH Oauraar
AYpAbs.

Hepes. XAHanTbIH Xypmaap
romMpon raprax YHAICId, T3Ar33punr
60n0BCPOHry 6ONrox Hb

tOyHbl emHe (1) TOZOPXOM Xyyfb 3YIH
TEXHWUK, 3apYMM, NPOLeAYpPblIH  YHACH
033p Xyylb TOTTOOAOITOM afdun TURHXYY
BatnargcaH xyynuiar tannbapnax xsparnsx
acyyoan Hb MeH TOLOPXOW OHOM, apra
YN, MeH  (2)  Xyynb  X3P3rM33HUN

Z [.CoBn Hap, MoHron YncblH YHACIH XyynuunH
Tannbap (Ynaanbaatap: 2000 oH), 123 gaxb Tan.

d LUYYXUWH CYPTANT, CYOANTAA, M333/UIMIAH XYP33M3H

HIrAM3A GaNANbIr XaHrax 3apyuM, 30puiro
Hb OYX LATHbI LIYYXUAH LYYTY ©epCanIH
M3AJ13T, yp YaABapT TynryypfiaH TOLOPXOW
yan  DapumTag  Xonbormox - Xyynmar
0OpUMHXe8  YHOICAM3p  TamnbapnaH
X3P3rMIXUNT  Xs3raapnaxryn?  Gonoxbir
OHLTIOH TaMARINI3e.

LWrX-g0  YOW  xaHanTbiH - >Xypmaap
X3P3r XSHaH  WWWAB3PMIX  YUM  YYprad
X3PIPKYYIDK, XYY/l X3P3MN33HWUN HIrAM3N
Danonbir - xaHrax — 30punroop  gapaax
TOXMONLONL, XAHANTbIH TOMOON XYN33H aBY
LWMMABIPIIXISP 3aaCaH:

* aHxaH OOMOH [aBX 3aangax LWaTHbl
WYYXUAH  XYYNb  X3P3rN33HUN  36pyyr

apunrax;

o xyynuuar  YOW-mAH  anbaH  €cHbl
Tavnbapaac  eepeep  Tannbapnax
X3P3MN3CH;

*  X3P3r XAHaH LUMNABIPMSX aXKMNaraaHsl
HOLTOM 36pyumN rapracaH Hb LUYYXWIAH
WWAABIPT HONOBICeH.

VNTranuiiH 3H3 X3C3IT [33pX rypBaH
YHOICN3MWAH Tanaap Mall TOBY aBY y3be:

AHxaH 0OOnoH [daBX 3aanfax WaTHbl
WYYXUAH  Xyylb  X3P3MN33HWA  38pyyr
apwvnrax:

MapraaHbir WWUNAB3PAXK  OYM  LIyyX
WXXWI TOCTa MapraaHbl XyBbf, 6MHO Hb
rapracaH LWWMAOB3P33 Xapransax, Xyynb
©6pUNeraex X M3T OHUbIH LWanTraaHrym
bon  TyyHL ~ 3axupargax  Wwaapanarbir
Har watHbl  (horizontal); wxun TecTIN
MapraaHbl XyBb[, [33[ LWATHbI LUIYYX33C
XyYyNb X3P3rNI3C3H OaMASIbIr XapransaH y33x
Waapanarsir Watnan XOOPOHAbIH XKULWKWK
(vertical)® rgar. Xyynb TOrtoory "aHxaH

24 Taruxyy LWyyxyy4 HIr XyyavnH agun  3aantbir
eepeep TamnbapnaH X3parn3caH Hb  YILU-uiH
XHaNTagd Oavx, 3epyyr apuirax uur yyprumr
X3P3rKYYN3X YHAIC3N BonHo.

% "OjoyHbl WHHOBaum” TBB, “Stare Decisis Oyloy
KMLUM3P LWMAAB3PA3X 3apyuM MoHron YncbiH 3px
3YWH CUCTEMA, HyTarlwnx 3x131 TaBUrAcaH yy?” Spx
3yn & MHHoBauw uyspan 2021.06 cap, Lyraap 04:
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3PASM LUNHXWIr33, CYQANTAA R

OOMOH [aBX 3aangax LWaTHbl LLUYYXUIAH
XYYfb X3P3rM33HUM 3epyyr apunrax” rx
XyynbuMncaH Hb  ‘WaTnan  XoopoHAbIH”
KULLIWTT XxaMaapax Hb AT OONOBY 3apUMbIH
XYBbZ HIM MKW LWWATHbI WYYXUAH XyyNb
X3P3MMI33HUA  38pyyr apunrax aryynra u
Dartax banraa rax y3ax 6onHo.

DH3 30XULYYNanTbiH XYP33HL 36BX6H
TyXalH X3p3IT  aHXaH, [AaBX 33angax
LIATHbI LWYYX XYYAUIAT 36PpYYTaM X3P3r3CaH
TOXVONAMbBIF OWATOX Hb XYYNWMWH 30pWNro,
30XULYYNanTbir — X3T  fIBUYY  OWNIOX,
X3P3rN3CaH ABAan GonHo. Y4mp Hb Xyynb
X3P3MMIHUA  36pYyY TyxaH HIM X3prasp
Xsi3raapnarfaxrym, XxspB33 aguMn  WaTHsbl
3CXyN1 ©6p LWaTHbl eep LWyyx xonborgox
XYYNUAH 30XMLYYynanTbIr eepeep
TavnGapnaH x3p3rnacaH  Gawean  YALLU-
WAH XyYyNb X3P3rN33HWMIA HAraman Ganpan
XaHrax Yur yyprmH XxsHanTblH OObekTof,
XamaapHa.

Xyynuir YncelH 0334, WyyXUnH anbaH
€cHbl Tamnbapaac eepeep Tannbapnax
X3P3rN3CIH:

DHIXYY  30XMUYYNanmTbiH  XYP3I3HL
(1) YHacoH  xyynmnac  Oycap  Xyynunr
TavnbapnacaH YOLW-uiH  anbaH  EcHbl
Tannbapaac ragHa (2) Xspar mapraaHbir
XSHAH  WWWAB3PASX — 3amaap  Xyynb
TannbapnacaH XAHaNTbIH WATHbI LWYYXWAH

TOITOOJT Xapran3aH y33Xx BONOMXTON.

Y4mp Hb MEHXyy 3aanTbiH 30pWAro
Hb TyXaWH 30XMUYYNanTbir YHOICN3H 3pX
3yMH  MapraaHbir  WWAOB3PAX3L  XYYrb
X3P3rN33HUA HArOM3N Gananbir TOrTOOXOA,
oplUnx Gereen XAHaNTbIH LLUATHbI LLYYXUAH
LINBIP3IIP Xyynmmr TavnbapnaH
X3p3rNaxK Oanraar YNcbH A334 LWYYXMIH
anbaH €cHbl TamnbapTanm LyyL, AYNLYYIaH

y33X  GONOMXIyM 4  TOOOPXOM  X3p3r
MapraaHbir 3U3CN3H LWMNABIPAAXA3S XYYIb
Xaparnax 6yn aryynra (snaHrysa 2021 oHbl
XYYNMac XOWMLW) Hb WXWUI TOPWAH X3p3r
MapraaHbl LUMIOB3PT Xyyib X3P3MN33HUM
XyBbf, 3apYMbIH a4 X0nOOrmonToM X
y33X33p OanHa.

NAHXYY YHOCH Xyynb OGonoH LUTX-
aap OfroCOH Xyynb  Tavnbapnax — 4ur
YYPrUMr - XAIHAATBIH - WaTHbl  WyyX  A33pX
YHOSCI3N33P TOMANBIT XAHAH y33X433 Uyy
BpreH Xxyp3srssp Oyloy TOLOPXOW X3par,
MapraaHbir XfiHaH LUMAAB3PMIX  3aMaap
rapracaH Y[ALU-niaH TOrToonooc Xxyynumr
©6peep X3P3MMICHMNT xaMaapyynaH y33Xx
NPaKTUK TOITOX XaHAanaratam GarHa.

Knwa Hb “M" XXK-nnH
HIX3MXKINTIN, Huncnannmu 3acar
Japrag,  xonborgox — MapraaHbir - XsiHaH
WWMMOB3PAICAH  [aBX  3aanfax  LWaTHbI
LLIYYXUAH Maragnang XapuyuardmmH
WTIMXIITOCOH  TONOONerYumH - XsHanTbIH
XypMaap rapracaH roMafbir Xyna33H aBd

o Qpy o g pay paiyey

XSHaH  wunaespnacaH - YAOW-mnH 2022
OHbl 46 pyraap TOrTOOM0OP?  Xyynb
X3P3rN33HUA  HIrAM3AN  Bananbir - xaHrax

YNT YYPra3 X3P3rKYYN3x433 WUWABIPUMH
“xaHaBan” x3cart YOLU-nH 3axupraaHsl
X3PTMUH Wyyx xypangaaHsl 2018 owbl 510,
2019 oHbl 433 gyraap TOrTOOMbIT 3L TaTaX,
34r33p TOrTOOMbIH AYrHINTYYA33C 36pyyTau
Tannbapnax Xyynb X3P3rN3CHUAT OyrHICIH
Dereef, 3H3 Xyp33HLO [A33p AyphcaHYnaH
TOAOPXOW  X3P3r,  MapraaHbir  XsiHaH
WNABIPAIX 3aMaap rapracaH YOLU-mnH
TOITOOSI00C XYYSIMAT ©8pesp X3P3rN3CHUNT
XaMaapyynaH onnrox 6onoxoop bavHa.

2-3 paxb Tan.

2021.11.21-H4, GoncoH “YHAGH XyynumH 6onoH
3axvpraaHbl  3pX  3YWH  YHACOH  acyynayya”
OY3WX-A TaBbCaH “3axvpraaHbl 3pX 3yMH X3M
Xamx33r  Taunbapnaxad:  LWyyxunH - xuwur?
Oponuoo?” C3A3BT UNTMANL AYPACaH.

% YOL-1AH XsHaNTbIH WaTHbI 3axMpraaHbl X3prumH
2022.06.27-Hbl  eApWUH  XypanfaaHaap XfHaH
wunnaeapnacaH 001/XT2022/0046 gyraap Tortoon,

https://shuukh.mn/single_
case/2853?daterange=2022/01/01%20-%20
2022/10/02%20&id=3&court_cat=3&bb=1
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X3p3r XiHaH WWNAB3PAIX aXmnnaraaHbl
HOUTOW 3epYMn rapracaH Hb  LUYYXUKH
WNNOBIPT HENBBNCoH:

DHAXYY YHIAICI3AWMH FON 30pUATO Hb
YO x3prvitH oponuoryabiH 3epYUraceH
3PXMUT C3PraaxX?, X3Par XaHaH LWNNABIPIIX
axunnaraaHbl Xypa3HA rapracaH 3epunmmnr
apunryynaxap, opwmx 0Oereen  YHAC3H
XYYAUAH [leunH Hanmayraap 3ynnumnH 1 asx
X3C3IT “... WYYXUMAH YA axwunnaraa ...
Hb YNCbIH 0334 WYYXUIH XAHANTaac ragyyp
Bavix yn OOMHO" TC3H 3aanTblH XYP33HA,
XSHaNTbIH  >KypMaap rapracaH roMAasbIr
XSIHAH WnnaBapnax Garraa ABAan oM.

LlaawapbiH xaHonara sMap 6amx 6onox
B3?

Llaawwn — 3px  3ymH  canbapbiH
OHLTOMMII Xapran3aH XsHanTbiH >XXypMaap
FOMAON raprax YHA3C3AMIT GONOBCPOHTYI
Bonrox 6onomx 6min. XL Hb dpyyrunH
X3PMMAH TaHXMM “Oyx Hacaap Hb XOpWX
N1 OHOrAYYNCaH MMT X3p3r”, 3axmMpraaxbl
X3PIMMH  TaHXUM  "HUATUIAH  awwar
COHUPXONA, XOXWMPOS y4pyysicaH” X3prumr
XYN33H aBY X3M3MLYYN3X 30XMLUyynanTTan
Bonox 33prasp canbap 3px 3yMH OHLAOTMNAT
xapransax Laapgnara rapy 60nox om.

TyyHunaH, LLUTX-A 3aacaH xonborpox
YHOSC3AMIT Aapaax Masraap HapumeynaH
Tavnbapnax 3amMaap wunyy OONOBCPOHIYM
Bonrox HONOMXTON:

*  Xyynb, 3pX 3YWH LIWMH3 OWNTONTbIH
X3P3rn33 TOrToox;

«  [loop WaTHbI WYYXWUIAH WUIABIPT 6ONOH
NPOLECCT XYHUM JSPXUAH  HOLTOW
3epumn rapcaH barx donzoLryn;

«  OpCenaesHT XaM XaMX33r Tannbapnax

X3parmax  Oyloy  3pxX  3yWH  X3Mm
X3MXKI3HUM 3p3MO3(MAH MapraaH)
TOITOOX;

7 P.OyHA3N™P, YNCIH 334 WYYXUAH Yur yypar Oa
XSIHANTbIH XXYpMaap roMaoN raprax 30XMLyynantbiH
X3p3arKWAT, TynrampcaH acyypan (YnaaHbaaTap:
MYWC, 2022 oH), 36 gaxb Tan.

fma™ < =
l%; LWYYXUWH CYPTANT, CYAAITTAA, M3A33JUJTMAH XYP33J13H

+  MapraaHtam xapwnuaar 30XMuyyncaH
TyXalncaH  xyynb  Gamxrym,  3cxyn
YHOC3H  XYYMAH  aryynra, epeHxun
YHO3CI3N, Y331 CaHaaHL HWWLYYI3H
WWALB3PAICIH X3P3T;

o LyyrymnH Tycram caHantam 3cxyn AaBx
3aanfax LWaTHbl WYYXUAH  LUMAABIPT
XSIHANTBIH FTOMJOM raprax PXMAr 3aax
36BLUGOPEN ONFOX.

ToBugoo 3px 3YMH COENbIH
XyBbl,  Mp33ayna  3a4r3p  GonoMxumnr
H3MTTaM  Oonrox Hb  YHOC3H  Xyynvap
HaTanraaxyyncaH WyyX3g — M3Iyynax
3px OonoH LLyyXvnH TOrTonuooHA 4334
WYYXUAH  XYYAWUAH  HITAM3A  X3P3rNaar
TOITOOX YUT  YYPIUAM  X3P3rKYYSIaX34  ad
xon0oraonTon.

lll. AyrHanT

2021 oHbl  LTX-MMH  WWHITMANKH
xyp33HL  YALW-uAH  xAHanTbiH - XXypmaap
X3P3r  XAHaH WWWAB3PA3X YUT  YYPIrUAH
30pUATBIN  “XyyNb  X3P3rN33HUMA  HIMAM3N
Gananbir  xaHrax” X TOAOPXOMNICHOOP
YOL raruxyy XyynbL 3aacaH LWanryyp
XaHracaH roManbir X3M3MALYYIIX,
XSHANTbIH  XKypMaap XsHaH LWWNAB3PA3X
3amMaap MoHron  YncblH LUYYXUAH
YHAC3H TOMTOALOOH [axb LUYYXWUAH 0334
DanryynnarbiH XyBrap Xyyfb X3P3rn33HUN
H3rOMan  Oalpan TeneBLlyynsx OonomMx
OypasB. DH3 yTraapaa 3apyMbiH  XyBb[
YAW wyyH Tacnax axwnnaraanp public
OonoH private purpose-MAr - xocnyynaH
X3P3rKyyn3x 0onomxron H6onos.

[33px xyynb Gatnarpaxaac emue YL
rOMAO0J OYPUIAT X3PrUIAH OPONLOTYUAH 3PX,
alUUr  COHUPXJIBIF  XaHrax YyAH33C Oyioy
private purpose-WnH Xypa3HA, H3F OYpPUNaH
X3M3AUSH  WWMMAB3PASASN, HAr  LUyyrimg
HOrLOX  ayaanan  XapbLaHrym eHmep
BancaH xagmm 4 YOLU xypTan Har XyynumH
agun 30XuLYyynanTbir eepeep Tannbapnax
TOXMONAON GaNCHbIr 3anpyynaxan dHIXyy
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SPASM WNHXWUIT33, CYQAITTAA &

LUWH3TI3INIAH [0 30PUATo, Y3351 BapumMTian
DancaH.

yr 30XMuyynant BaTnargaH
X3P3MKCH33C  XOWW  XyyNb  X3P3rary
cyovekTyyamiH - gyHn  YALW  Topopxon

FOMIMbIT XSIHANTBIH LUATHBI XypangaaHaap
X3M3NLYYIXK Oy Hb “AaBXx 3aanmjax 3px”-
NAr XeHOeX Oalraa 3CaX Tanaap LeeHryw
X3M3NUyymar - epHeceH.  LUTX-unH  3H3
3oxmuyynant  “gaex  3aangax  3px”-umr
MoHron YncblH H3rA3H OPCOH OMOH YNChIH
P33 XUMrasg YHACSH XYYIWWH XYP33HL
X6HLOX Xfi3raapnaaryl Hb MaHan YnCblH
H3MO3H OPCOH OJIOH YIIChIH MIP33HYYAIIC
"naBx  3aangax  3pxX"-UAr - YrYneH
DaTanraaxyyncaH OfOH YNCbIH P33 H6ONoX
MBYTITOYM  6GonoH  YHOCIH — XyynuiAH
3oxuuyynant, Tyc [MakTbliH  xonbornox
3aanTblH Tamnbap, HYB-bIH XyHUI 3pXMIAH
XOPOOHbI 38BM1eM>X, MoHron YnceiH YHOC3H
XYYIUAH Tannbap 33praac xapargax 6arHa
MK AYrHIX33p OarHa.

DH3  Xyp33HL YHACH  XYYJIUAH
TannbapT  TOLOPXOMMOH  TIMAITTIACHWIA
garyy ApBaH 3ypraagyraap 3ywnuiH 14
[3X X3C3rT 3aacaH “maex 3aangax 3px”
Hb Hb XOEpAyraap LWATHbI LUYYX3L, XaHO4ax
Gonomxumnr  GatanraaxyyncaH 3px oM.
XapuvH WrHXYy “AaBX 3aangax 3px”-uwr
bopuTon ©Oereef, yp HenNeeTsn XaHrax
4adax 3C3X Hb [aBX 3aanfax X3par XsHaH
WMNABIPNIX aXMNnaraaHbl YaHapaac LWyyn,
xamaapHa. Miampa naBx 3aanfax LWaTHb
WYYXUAH XAHANTBIH L@p Xyp33, 3apymbir
BONOBCPOHTYM DONroH 30XMLyynax 3amaap
TYC 3PXMNAT OYP3H XaHrax Hb Yyxan barHa.

AnnBaa Xyynb, ANaHrysa ypba X0X400C
XapbLaHrym WWH3M3T 30XMuyynant
aryyncaH Xyynb TOFTOOMXWIH CaiH X331
caap Tan Hb raruxyy xyynuir 6onmToop
“xaparnsx” yen TOOPOH Xapargmar 3yn
TOrTbIH - Aaryy  Uaalnp — HapurByniaH
TOLOPXOWMIOX, H3IM3AT, eepynent opyynax,

Tavnbapnax Waapanara rapax Hb >kam
ECHbI X3P3T MATVNAT XYN33H 36BLU6BPEXMNIH
33P3rL33 34r33pP Hb YI 30XMLYYNanT, TyYHWUI
36B X3p3rN33r Yambavpyynaxan HMrnaxasc
“Xyynb  X3P3rN33HWMIA  HIrOMAN  Gamanbir
XaHrax”  3apymaac  yxpax  yumprymr
TOMISMTIIXMIM XYCIXK DarHa.
IV. Hom 3yn
Xyynb TOrrooM»x
« MoHron YncelH YHACH xyynb (1992).
o LUyyxunH Tyxam xyynb (1993).
«  LyyxmiH Tyxan xyynb (2002).
¢ MoHron YAcblH LWYYXMWH Tyxan Xyynb
(2012).

¢ MoHron YAcblH LWYYXWMIH Tyxan Xyynb
(2021).

MomHron x3n33p:

+ [.CoBn Hap. MoHron YnceliH YHOCOH
xyynuviH Tavinbap (Ynaan6aatap: 2000
OH).

+ HH®, "OwyHbl wnHHOBaun"  TBb.
Mowron Ync LyyxuiH wHpekc 2021
(YnaaHbGaatap:  H33nTmaM  HWAMM

topym, 2022 oH). http://judindex.
forum.mn/report.

«  "OwoyHbl nHHoBaUW" Tbb. “Stare Decisis
Oyloy XUWM3P WMAABIPIIX 3apHUM
MoHron VYnAcblH 3pX 3yMH CUCTEMA,
HyTarwmx 3xn3n TaBuracaH yy?” 3px
3y & VIHHoBauw uyBpan 2021.06 cap.
Hyraap 04.

*  P.OtoyHO3nmp. YACbiH 4334 LWYYXUmH
uur  yypar 6a  XsHanTbiH - XypMaap
romMaon raprax 30XULYYnanTbiH
X3P3MKWIIT, TynramgcaH - acyynan
(YnaaHnb6aatap: MYWUC, 2022 oH).

+  C.lspaHponrop “XaHanTblH >Xypmaap
FOMAON  raprax  LWanryypbiH Y337
GapumMTnan 6a YncblH A334 LyYXWIAH
HUr YYP3r: XyyNb X3P3rN33HWUIA HIraM3N
Bananbir XxaHrax apra x3parcan 6onox
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YNX-biH 2020 OHbl HaMpPbIH  33/1XKNUT
gyynravbel  Xyynb  3yWH  OaWHrbIH
xopooHbl  2021.01.05-Hbl  eapuiiH
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l. Introduction

Amendments to the Constitution made
in 2019, along with the revised version of
the Law on Judiciary of Mongolia stipulate
that the Supreme Court may implement its
adjudicative role of receiving a complaint
for supervision (in some cases review as
appeal instance) and resolving cases via
ensuring uniform application of law in the
basic judicial system of Mongolia which
is a hierarchical system. In this article, we
have raised the issue regarding further
approaches and challenges we faced in
order to implement this role. And | should
note that this article is considered as a
working paper that will be developed in
the future.

72\ - -
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Il. General part

. The Proceedings for resolving
cases by way of review procedures of
the Supreme Court before the reform in
2021

Under the old system, which was
based on relations between the judicial
hierarchy and the principle of hierarchy of
control, higher instance courts have the
power to pull out the cases, even if the
participants have not appealed, and change
and withdraw the cases. After 2002, this
situation has changed to the court of higher
instance only entitled to review cases when
participants appealed to such courts.!

Laws on Judiciary which is adopted
in 1993, 2002, 2012 prior to the current
regulations, states the Supreme Court's
(hereinafter referred to as TSC) role of
adjudicate as follows:

Law on Judiciary in 19932

The Supreme Court shall review | The Supreme Court or Aimag
and Capital City Courts shall

lahd_des:mgnspLALmagjni review cases and disputes_

ital Ci rts or m, |decided by Soum, Inter- arise from civil, criminal, and
Inter-Soum, and Distri m, and Distri r administrative cases decided
Courts as cassation instance. | cassation instance. by the Court of Appeal on the
f parti h r
r in n objection of
the state prosecutor general,
or the prosecutor authorized
by them.

Law on Judiciary in 20023

Law on Judiciary in 20124
The Supreme Court shall
review cases as cassation
instance when legal disputes

According to the abovementioned
statement, TSC had reviewed each case on
the grounds of the complaint of parties to
the court proceeding, an objection of the
state prosecutor general, or the prosecutor
authorized by them.

Article 24.6.1 of the Law.
Article 15.6.1 of the Law.
4 Article 17.1 of the Law.

Theoretically, TSC's nationwide
adjudicative role is divided into "public" and
"private” based on its delivering purpose.
"Public" means TSC aimed to strengthen
public interest by developing laws and
ensuring unity of law. "Private” means TSC

1 Tsogt Ts. "Origin and development of the Court
of Appeal (1911-2015)" (2016), Legaldata.mn, p.3,
https://legaldata.mn/buteel /pdf?id=150.
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aimed to review whether lower instance
courts applied the law correctly to meet the
expectations of the participants to the case
even if TSC does not contribute much to
the development of laws.> However, it was
only possible to implement private purpose®
in the scope of our former regulations.

At this time, before implementing the
"Law on Judiciary” (hereinafter referred
to as LOJ)” adopted in 2021, the Supreme
Court had received 3139 cases and reviewed
1968 cases as cassation instances in 2020.8
On average 178 cases per judge in the
Criminal Chamber, 199 per judge in the
Civil Chamber, and 95 cases per judge in
the Administrative Chamber were assigned
to each judge. Even though almost all of
the cases which have complaints were
reviewed, if we distinguish "supervision
quality” by the content and form, there
might be circumstances where we reached a
different conclusion. Specifically, there is a
doubtful issue in the purpose and quality of
supervision such as whether the appropriate
"supervision" that should be taken in
every single case, has been completed or
whether it is possible to address the issue
of difference in the application of law and

> Tserendolgor S. "The concept of criteria for filing a
complaint for review and the role of the Supreme
Court: Becoming methods for ensuring uniform
application of the law" (2021) Legaldata.mn, p.5,
https://legaldata.mn/b/1146.

6 It is not appropriate to directly translate this term
into Mongolian as “XyBUMH; HWATUIH LUMHXT3M
3opunro”, thus | prefer to use the English term in
this article. This content has been translated into
the bachelor's thesis on "Functions of the Supreme
Court and the Implementation and Issues of the
Regulation of Complaints for supervision" written
by R. Oyundelger who is a graduate of the Faculty
of Law, the National University of Mongolia,
which translates "public" as "function directed to
the judicial system”, and "private" as "function
directed to participants to the case". Even though
this translation is optimal and convenient, it still
can not wholly indicate the term.

7 State Information Collection, (2021) No.05.

8 Work report of the Supreme Court of 2020, http://
supremecourt.mn/files/20223/0_1649293942.
pdf, p4.

controversial matters.

On the other hand, the main problem
is reversed in that the application of the
law was not uniform in the judicial system.
Then the question of why it is necessary
that the application of law must be
uniformed, should be answered.?

Uniform  application of laws s
rendered as all persons are equal before
the law and the Court, as they are able to
anticipate the legal consequences of one's
actions or inactions based on the former
and similar decisions made by the courts."
Furthermore, it strengthens public faith in
the judiciary, and increases public awareness
of equality and justice." Even every fact of
the case is different, thus it is suitable to
describe each fact, but application of law
via interpretation of laws in similar cases
should be the same.

The same application of the law to
similar facts of the present and future
is compliant with the principle of "all
persons are equal before the law and the
Court” which is stated in article 14.1 of
the Constitution of Mongolia and legal
consciousness.” In other words, the internal
belief of the judge is only applied in the
assessment of the evidence, does not mean
that the judge is entitled to interpret the
law by his/her internal belief. Thus the
application of the law should be unified.

9 Mentioned in the presentation
Administrative Law Norms: Judicial Precedent?
Participation?” presented at the international
academic conference "Basic issues of constitutional
and administrative law" held on November 21,
2021.

0 CCJE, The Role of Courts with Respect to the

Uniform Application of the Law, Opinion N° 20

(2017), p.1-2. https://rm.coe.int/opinion-ccje-en-

20/16809ccaa5

Id

“Interpreting

2 Tsogt Ts. “Interpreting Administrative Law
Norms: Judicial Precedent? Participation?” (2021),
International Conference
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Then, the potential method for
the unity of law in other countries is
establishing criteria for filing complaints
for supervision™ which sets a precedent of
only qualified certain complaints should be
accepted and reviewed. Therefore, | will
discuss the opportunities, and challenges
brought by LOJ of 2021, and its further
tendencies in the next part of the article.

Il. The Proceedings for resolving
cases by way of review procedures of
the Supreme Court after the reform in
2021

The amendment to the Constitution™
made in 2019 was remarkable because it
contained regulations directly related to the
judiciary.™ Specifically, it is not only possible
to “officially” establish courts by applying
the district principle, but also Judicial
General Council and Judicial Disciplinary
Committee were additionally legalized as
constitutional bodies. Furthermore, within
the scope of reform, the purpose of
resolving cases by way of review procedures
of TSC is determined as "ensuring uniform
application of the law".

Defining the purpose in this way is
considered relatively progressive regulation
because it allows TSC to exercise its
functions properly in the judicial system
(judicial hierarchy) according to article 50.1
of the Constitution.

Three grounds outlined in the LOJ
are not denied the private purpose of
TSC. Two thirds of the regulation which
is the grounds of "to eliminate difference
at the primary and appellate instance

3 In a survey of 25 member countries of the Network
of Chief Justices of the Supreme Court of the
European Union, the majority responded that the
Supreme Court contributes to the development of
law by implementing "public purpose” or by setting
criteria for receiving complaints for review.

% State Information Collection, (1992) No.1.

> Make amendments to articles 48.1, 49.5, and 49.6

LLYYXWUIAH CYPTANT, CYOANTAA, M333JUIMAH XYP33M3H

courts on application of law" and "law
applied by interpreting differently than
the interpretation of Supreme Court"
are directly connected to the purpose of
"uniform application of law". And one
third of the regulation which is the ground
of "serious violation in case adjudication
affected judicial decision” is relevant to the
private purpose. It is naturally not possible
to demarcate or to separate private and
public purposes and functions, even if it
has different consequences.’™

In this scope, within one year after
enforcement of the law from March 1, 2021
to March 1, 2022, TSC has received a total
of 2338 complaints of criminal, civil and
administrative cases. In more detail, the
Criminal Chamber has received 728 cases
(31.1%), the Civil Chamber has received
1181 cases (50.6%), and the Administrative
Chamber has received 429 cases (18.3%).
Out of all complaints received, TSC decided
to review only 131 cases (18%) by the
Criminal Chamber, 69 cases (5.8%) by the
Civil Chamber and 49 cases (11.6%) by the
Administrative Chamber.

It should be noted that the preliminary
proceeding of resolving whether the case
should be reviewed requires almost the same
time, skills, and human resources as before,
even though the number of reviewing
cases has decreased significantly compared
to the previous year and the workload has
remained consistent. Specifically, according
to the "Procedures for the Session of All
judges of the Supreme Court of Mongolia”,
the following necessary operations should

6 Oyundelger R. "Functions of the Supreme Court and
the Implementation and Issues of the Regulation
of Complaints for supervision" (Ulaanbaatar:
NUM, 2022), p.16.

7 Justice's session on April 18, 2022, No. 02.
Revolution on "Procedures for the session of all
judges of the Supreme Court of Mongolia", Official
Website of the Supreme Court of Mongolia http://
supremecourt.mn/files/20223/0_1650445522.
pdf.
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be taken in order to provide preliminary
proceedings:

* Research Assistant- Senior Specialist|
to conduct research regarding issues
for each complaint which may include
which of the grounds specified in the
law applies to the complaint, what
is the legal opinion of the first and
appellate courts, prepare collections
regarding the resolution of similar
cases to complaints from a database of
the Supreme Court, an online base of
judicial decisions. If necessary, conduct
additional research and present it to
the judge at least seven days before.

+ Judge [ familiarize themselves with the
complaints, related decisions, appellate
instance court decisions, and research.
Additionally, lead the preparatory
procedures.

Once session preparation has finished,
the complaints are discussed in the session
by all judges of the Chamber and decide
on whether the complaints are reviewed by
a court hearing. The decision is made by
voting on which session issues a resolution
if four or more judges support it and if
two or more judges support it, re-vote
after hearing their reasons. This proves that
the decision is being considered seriously
and based on the research. This decision-
making process is relatively different from
the previous ones for form and content.
Also, it is featured by aims to make and to
engrain research-based decisions.

Furthermore, regarding the above-
mentioned, the Judicial Training, Research
and Information Institute, after analyzing
all 411 complaints issued based on the
ground of "first and appellate instance
courts applied law differently” out of all
received complaints from March 1st, 2021
to December 31, 2021, it made a relevant

conclusion about how many complaints
should be considered as possible to accepted
and reviewed. According to the research
conclusion by the Institute, there are one
criminal complaint, three civil complaints,
seven administrative complaints and a total
of 11 complaints that are acceptable and
reviewed.

To ensure the independence of the
research, a resolution regarding whether
complaints (research source) were decided
to be reviewed at a court hearing was
not provided. In fact, the number in the
conclusion of the research is less than the
reviewed complaints.

As stated in the research results,
complaints for review could not conform
to the formal and composition (content)
requirements in the following way:

+ Lawyers could not reach a common
understanding  about  how  to
understand and apply the regulation
of "first and appellate instance courts
applied law differently”

+  Participants in the case disagreed with
the decision and filed a complaint based
on the "most convenient” ground, even
though there is no difference in the
application of the law.

+ There is a common occurrence that
they did not mention or explain content
and reasoning about which regulation
is applied differently in the first and
appellate instance courts and how it is
applied differently.

Therefore, the Judicial  Training,
Research and Information Institute and
other research organizations face the

following needs:

(1) to host an introduction or research
discussion for lawyers, advocates, and
researchers.

2023 Ne 1 (103)
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(2) to organize the distribution
of information about the resolution of
complaints for review by understandable
form and content on regular bases.

Thus, | will address whether the issue
of relatively few complaints being reviewed
in a court hearing violated the "right to
appeal to the court" stipulated in article
16.14 of the Constitution in the next part
of the article.

lll. Whether establishing criteria
for filing complaints for supervision
is violated the "right to appeal to the
court" stated in the Constitution

International Covenant on Civil and
Political Rights (hereinafter referred to
as ICCPR)® is the covenant that clearly
guarantees the right to appeal from
international conventions that Mongolia has
joined. Article 15.5 of the ICCPR states that
everyone convicted of a crime shall have the
right to his conviction and sentence being
reviewed by a higher tribunal according to
law. The content (... shall have the right
to ... being reviewed by a higher tribunal
according to law) provided in this provision
clearly guarantees the right to appeal
without ambiguity.”

In other words, states joined in the
ICCPR have the right to determine content,
a form of the "right to appeal" stated
in this provision according to their own
characteristics.®® The UN Human Rights

8 Mongolia signed on January 5, 1968 and ratified
on November 18, 1974.

https://legalinfo.mn/mn/detail?lawld=1257

¥ Peter D. Marshall “A Comparative Analysis of the
Right to Appeal” Duke Journal of Comparative &
International Law Vol 22, 1, 2011: 1-46,

https://scholarship.law.duke.edu/cgi/viewcontent.
cgi?article=1014&context=djcil, p.17.

2 General Comment 32, supra note 123, para. 45;
Sanchez v. Spain, Views, Human Rights Comm.
88th Sess., Oct. 16-Nov. 3, 2006, para. 7.2, U.N.
Doc. CCPR/C/88/D/1332/2004 (Oct. 31, 2006). -
Peter D. Marshall “A Comparative Analysis of the
Right to Appeal” Duke Journal of Comparative &

LLYYXWUIAH CYPTANT, CYOANTAA, M333JUIMAH XYP33M3H

Committee determined the basic character
of this right in a broad but immovable sense
as "conviction and sentence being reviewed
objectively”; "establishing an efficient
appellate system".?" It means that this right
is protected if the regulation of "reviewed
objectively”, and "established efficient
system" is legalized and implemented
efficiently. But this does not indicate that
the right to review is unlimited, without a
time limit, review at all levels, or appeal
twice.

Related to this provision, the complaint
was issued to the UN Human rights
committee on the matter of the Supreme
Court of Spain reviewing cases based
on the specific grounds provided by law
which violated article 14.5 of ICCPR. The
committee assumed that the Supreme
Court of Spain had not violated the
Covenant.?? On the one hand, the court
reviews the grounds stipulated in the laws,
and on the other hand, the right to appeal
stated in the covenant means that it may
differ depending on the judicial system,
characteristics, and legal regulations of
each country.

Further, the commentary of article 14.5
states that “..A review that is limited to the
formal or legal aspects of the conviction
without any consideration whatsoever of the
facts is not sufficient under the Covenant.
However, Article 14, Paragraph 5 does not
require a full retrial or a "hearing”, as long
as the tribunal carrying out the review can
look at the factual dimensions of the case.
Thus, for instance, where a higher instance
court looks at the allegations against a
convicted person in great detail, considers
the evidence submitted at the trial and

International Law Vol 22, 1, 2011: 1-46,

https://scholarship.law.duke.edu/cgi/viewcontent.
cgi?article=1014&context=djcil, p.18

2.,

2 |d,
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referred to in the appeal, and finds that
there was sufficient incriminating evidence
to justify a finding of guilt in the specific
case, the Covenant is not violated. The
right to have one's conviction reviewed
can only be exercised effectively if the
convicted person is entitled to have access
to a duly reasoned, written judgement of
the trial court, and, at least in the court of
first appeal where domestic law provides
for several instances of appeal, also to
other documents, such as trial transcripts,
necessary to enjoy the effective exercise of
the right to appeal. The effectiveness of
this right is also impaired, and Article 14,
Paragraph 5 violated, if the review by the
higher instance court is unduly delayed in
violation of Paragraph 3 (c) of the same
provision.

(2) On the other hand, Article 50.1 of
the Constitution clearly stipulated the power
of the Supreme Court which separated the
right to appeal and right of review both
in terms and content. The term "right to
appeal and to review lower court decisions”
is used in this provision. The power of the
Supreme Court to review complaints based
on the criteria is fully conformed to the
Constitution and does not violate the "right
to appeal”.

The Commentary of the Constitution
interprets the "right to appeal” in Article
16.14 of the Constitution as the period for
filing a complaint in the second instance
court within the period authorized by the
law for the resolution and decision of the
first instance courts.?

However, due to the fact that the
Supreme Court has the role of ensuring
the uniform application of the law, it is
important that the appellate court exercises
effective supervision and fully provides the

% Sovd G. Commentary of Mongolian Constitution
(Ulaanbaatar: 2000), p.123.

"right of appeal”. | would like to note that
this matter will be discussed separately in
the next article.

IV. Developing the grounds for
filing a complaint by way of review
procedures

First of all, | would like to emphasize that
(1) the process of applying and interpreting
the law should be with a specific theory and
methodology like laws are adopted based
on specific legal techniques, principles, and
procedures. (2) The principle and purpose
of ensuring uniform application of the law
are not restricting judges of all levels of
courts from interpreting and applying the
law related to certain facts based on their
own knowledge and skills.?

The LOJ states that In order to ensure
uniform application of law, Supreme
Court shall adjudicate rulings of appellate
instance court as cassation instance in/for
the following circumstances/purposes:

« to eliminate difference at the primary
and appellate instance courts on
application of law;

« law applied by interpreting differently
than the interpretation of Supreme
Court;

+ serious violation in case adjudication
affected judicial decision.

This part of the article will briefly
consider these three grounds.

To eliminate difference at the
primary and appellate instance courts
on application of law:

The court resolving the case should
reconsider the decision they made in the
past for resolving similar cases and comply

2 Only different applications and interpretations
of the same provision of the same law by courts
would be the basis of the role for eliminating the
difference in the application of law and reviewed
by the TSC.
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with it if there is not an exceptional reason
such as relevant law being modified. This
condition is called horizontal. And there is
a vertical condition which is reconsidering
the higher court's way of application
of laws for similar cases.? Even so, it is
obvious that the provision of "eliminating
differences at the primary and appellate
instance courts on the application of law"
is included in the vertical condition. But
in principle, it may have indicated that
eliminating differences at same level courts
on the matter application of the law.

Within the scope of this provision, if it
only covers the different applications of law
at the primary and appellate instance courts
for that certain case, this seemed like too
narrowed the purpose and regulations of
the law. The difference in the application
of the law is not confined by one certain
case. If another court of both the same
or different level interpreted the relevant
regulations differently, it was included in
an object of the Supreme Court's role to
ensure uniform application of the law.

Law applied by interpreting
differently than the interpretation of
Supreme Court

Within the scope of this provision,
both (1) the official interpretation of the
TSC which interprets laws other than the
Constitution, and (2) the resolution of the
TSC which interprets the law by reviewing
the case should be considered.

The purpose of this provision is to

% "Intellectual innovation” NGO. "Has the principle
of Stare Decisis or decision-making based on
judicial precedent entered into the Mongolian legal
system?" Law and Innovation Journal, 2021.06. Vol
04, p.2-4.

Mentioned in the presentation “Interpreting
Administrative Law Norms: Judicial Precedent?
Participation?” presented at the international
academic conference "Basic issues of constitutional
and administrative law" held on November 21,
2021.

LLYYXWUIAH CYPTANT, CYOANTAA, M333JUIMAH XYP33M3H

establish a uniform application of law in
resolving legal disputes based on that
regulation. Even though the interpretation
and application of law in the resolution
of TSC are not completely the same as an
official interpretation of TSC, the content
of applying the law in certain cases
(especially after LOJ 2021) is important for
resolving similar cases.

Thus, there might be a practice that
when reviewing complaints based on the
abovementioned grounds, TSC considered
the roles of interpreting the law provided
by the Constitution and LOJ in broader
scope which also includes applying law
differently from the resolution of TSC for
reviewing specific cases and disputes.

For instance, TSC is implementing the
role of ensuring uniform application of
the law as mentioned below and this also
includes applying law differently from the
resolution of TSC for reviewing specific
cases and disputes. The case of "M" LLC
(claimant) versus the Governance of the
Capital City (defendant). The defendant
made a complaint for review on the
appellate court decision. This complaint was
accepted by resolution No.46 of 2022.%
In the "review" section of the resolution,
decisions No. 510 of 2018 and No. 433 of
2019 of the administrative hearing of the
Administrative Court were cited, and it was
concluded that the law was interpreted and
applied differently from the conclusions of
these resolutions.

Serious violation in case adjudication
affected judicial decision:

The main aim of this ground is for
TSC to restore the violated rights of the

% Resolution No. 001/X72022/0046 of
Administrative  Chamber of TSC. Reviewed on
June 27, 2022. https://shuukh.mn/single_
case/2853?daterange=2022/01/01%20- %20
2022/10/02%208&id=3&court_cat=3&bb=1
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participants in the case and to eliminate
the violations committed in the course
of the proceedings.” Article 48.1 of the
Constitution states that the activities
and decisions of these specialized courts
shall not be outside the oversight by the
Supreme Court. Within the scope of this
provision, TSC  reviews complaints for
cassation instances.

What might be the future tendency?

Further, there is a possibility to
develop grounds for complaint for review
considering the specifics of the legal field.
For instance, there might be a demand
for regulations considering the specifics
of the legal field, such as the Criminal
Chamber may accept cases imposing life
term imprisonment penalties, and the
Administrative Chamber may accept cases
damaging to the public interest.

Therefore, it is possible to develop
the related grounds stated in the LOJ by
detailing them in the following way:

« Establishing usage of the new
contents of the law

+ There might be a serious violation
of human rights in the decisions of
the lower instance courts and court
proceeding

»  Determine the order of legal norms
(disputes) by interpreting and
applying competitive legal norms

« There is no law regulating
disputing matters or the case was
decided under the content, general
reasoning, and ideals of the
Constitution

* Judge has a special opinion or
authorized right to file a review on

¥ Qyundelger R. "Functions of the Supreme Court and
the Implementation and Issues of the Regulation
of Complaints for supervision” (Ulaanbaatar:
NUM, 2022), p.36.

the decision of the appellate court.

Briefly, unclosing these opportunities
in the future for legal culture is important
for the right to submit to the court under
the Constitution and for implementing the
TSC's role of ensuring uniform application
of the law.

lll. Conclusion

Within the scope of the LOJ reform of
2021, the purpose of resolving cases by way
of review procedures of TSC is determined
as "ensuring uniform application of the
law". There is an opportunity to develop
the uniform application of the law for
TSC as the supreme judicial body of the
Mongolian Judiciary by TSC only reviewing
complaints based on the criteria established
by law. In this sense, principally TSC is able
to implement for both private and public
purposes in the judicial proceedings.

Before adopting the above-mentioned
law, TSC reviewed each complaint within the
scope of private purpose which is focused
on ensuring the rights and interests of the
participants in the case. Thus, the workload
of one judge is comparatively high. But the
main purpose and concept of this reform
was to correct different applications of the
law, since this also appeared in the TSC.

After the adoption of this law, there
were several discussions among legal
scholars on the matter of whether the
right to appeal" is affected by the fact
that the TSC is reviewing certain complaints
at the supervisory level.

It is possible to conclude that the
regulation of the LOJ has not violated the
"right of appeal” according to the provisions
of ICCPR which is the one international
treaty that determines the "right of appeal”
among the other international treaties that
Mongolia has joined, with provisions of
the Constitution, commentary of ICCPR,

o Qpy o g pay paiyey
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recommendations of the United Nations
Human Rights Committee, and commentary
of Mongolian Constitution.

Within this scope, according to the
commentary of the Constitution, "right to
appeal " in Article 16.14 of the Constitution
is a right that guarantees the opportunity
to file a complaint to the second instance
court. But the issue of whether the "right
to appeal” is protected objectively and
efficiently depends on the quality of the
proceedings at the court of appeal. Thus, it
is important to completely protect this right
by regulating the scope and principles of
the review of the appellate court.

Any law, especially a law containing
regulations that are relatively new from the
past, has advantages and disadvantages
that will be apparent only when the law is
actually "implemented”. | acknowledge that
it is natural that there will be a demand for
clarification, amendment, and explanation.

Thus, it is notable that such regulations
are directed to strengthen the correct
application of the law and it should not
retreat from the principle of "ensuring the
uniform application of the law".
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XYYJlb X3P3rN33HUA HIrAM3N BANANBII XAHTAX
YINICbIH A33[ WWYYXUAH YAT YYPIr

B.BYAHXULWINT

|, Dpx 3ynH H3raMan Ganpan, TYYHUAM XaHrax Hb
1. Dpx 3yMH OHOM Ba MPr3HUA 3pX 3YWH LUMHXIX yXaaH [daxb 3pX 3yWH
H3rom3n GanafbiH OUNronT
2. Tep 3px 3yMH WMHX3X yXaaH Aaxb 3pX 3yWMH HIrAM31 BanaibiH OHON
3. Dpx 3yMH HArAMan OananbIr XaHraxag Wyyx 3pX M3OAUAH OPONLOO
[l LLUYYXWMIAH WKWH3TN 6a XSIHANTbIH LWATHbI LUYYXMAH 3PpX X3MXK33, XapbLyynant
. OyrHanTt
IV. CaHan

T X3C-MIH XyBUIH 3pX 3yAH TSHXMMUIMH axnax Gar, Xyynb 3y goktop (Ph.D)
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XYYJb X3P3rN33HUN HaraM3 BANIJIbIM
XAHFAX YNICbIH 0334 WWYYXWUAH YA YYPII

B.BYSAHXULLINT. X3C-umiiH XyBUKH 30X 3yviH TIHXUMMIH axnax bariu,
Xyynb 3yiH goktop (Ph.D)

. 3px 3ynH H3rgman Ganpan,
TYYHUNT XaHrax Hb

2019 oHbl YHACOH XyynumH' (=YX)
Ham3aT, eepunent, 2021 owbl  LUyyxmiH
TyXam XYYNUMH LUWH3YMACIH  Hanpyynra?
(=LUTX), npoueccbiH Xyynuypaa  OPCOH
HIM3NT O puNentTeep XAHaNTbiH  LATHbI
wyyx MoHron Ync pnasiap 3px 3yvH H3raman
X3p3rn3ar 6yyi 6oroX YHAC3H 30pUNro
Tycranaa omka3. Jpx 3ynH Haraman 6araan,
XYYNb X3P3MN33HWMA HIrAM3N Darpan XamMasx
OVIPONLIOO yTra OyXWi OWATONTYYA Hb 3pX
3YMH WMHX3X yXaaH Aaxb TOOOPXOUrym
H3p TOMbEO I3C3H aHrmnang Oartax Oa
3HIXVY MAean 30pUNrbir BUenyynaxaa xyynb
LYYXUAH  DanryynnarbiH - Oponuoo  aMap
DawxbIr TofOpPXOM DONrox Waapasiaratan.

3apyM yNC OPHbI A334 WaTHbI LUYYXUAH
NPaKTUKT 3pX 3yWH TOITOMLOOHbLI  anb
H3r canbapT XWNCIH YH3M3MX33 6ep Har
canbapT WWMKYYA3H X3p3rnax Llaapanara
rapcaH Hexuenpd 3px 3yWH  H3raoman
DananbiH Tyxam fipbAars. DH3 TOXWMONOONA
VXM TYBLUHWMM  X3M  X3MXK33M  aryynrbiH
XyBbf, MXWN Oannrax, xapunuaH agunryu
canbap 3px 3yMH HITHUIAX Hb YHIMIMXKNAT
Hereef Hb LIWIXKYYN3X acyydan rapHa.

' MY-biH YHACH Xyynb, TepuiH m3a33n3n, 1992,
Ne1-a HuATnaracsH; 2000 oHbl 12 capbid 14 6onoH
2019 oHbl 11 capblH 14-HO HIM3AT eepynent
opyyfncaH.

2 TepurH mM3a33m3n 3Mx31ran (2021) NeO5.

3 Baldus Manfred, Die Einheit der Rechtsordnung,
Heft 168, 1995, S. 11.

Tyxavn6an XBHIY-bH YHACSH Xyynuix
Lyyx3sc  /BVerfG/ yHOCSH  XyynaumH
YHOCH OyTu3L OartcaH Oawryynnaryyn Hb
OYX MPr3aMIH eMHe 3pX 3YIH TOTTONLOOHbI
HIrOM3N  Galanbir  XaHrax — axunnax
YYP3rTa X3M33M33[, YHOCIH XYYUIAH 3apum
yXargaxyyHbir  TOMbEOSICOH  Tannbapaa
EPANVIH  XYYNbA,  LUWMKYYAH  X3P3rM3CH
Bampart.

1. Dpx 3yMH OHON Da MPr3HUIM 3pX 3YWH
WWHXI3X yXaaH Aaxb 3pX 3yWMH HIraM3N
OarabliH ONATONT:

OpX 3yWH OHOMbIH TYBLUMHA 3pX 3YWH
HaroMan Ganaan, No3nTUB 3PX 3yMH HIACIH
CUCTEMYN3S, 3PX 3YMH OpraH TOrTOMLOOHbI
OonoH  yxarmaxyyHbl H3roman  Ganpan
33p3r Hb OYrA33P33 Xyynb X3P3rN3rdng 3px
3YMH X3M X3MX33, yXar4axyyH, OWNronTbir
H3rAM31 X3n63p33p TONMNyynaxag
YAMMI3CH  raHW  3opuarotor.  Mo3nTuB
3PX 3yMH X3M XOMXKI3T XypaaHrynnaxap
UM [33[ XY4WH Yafan Oyxui HIr N X3Mm
X3MX33HL, HArOdX Gonomxuir Gypayynax,
HIrQCOH  KOAMMUKAUMWH  TycrnamxTam
3CB3N OPraHWK OYTUMWH TYBLUMHL H3rAM3N
Ganonbir  xaHrax Waapgnara, 3pxX  3yWH
TOrTOMUOOHBI  10TOOA, H3rAM3N  Oananbir
XaHrax, "YHAICTHWUIA H3ArOM3A yXxamcap"-bir
oun Bonrox, Xxyynb 3pX 3ymH OanryynsbiH
H3raMan Oampan Ga 3px 3yMH H3raMan
GavanbiH yangaar Oui Gonrox, epeHXun

4 BVerfG 12, 45 /54/.
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aHrMMH  30XuULUyynantaap  JaMxyynaH
XYYMAT  HIMTM3X,  Xyyflb  TOFTOOMXMWH
aryynra yn 3ep4mnaex CUCTEMUNH HIFAM3N
Gavpnbir - Oypayynax, TOPUAH  HIFAM3N
XYC3M 30PUMMNT X3P3arKyynax, Kenb3aHum
X3MC3HYM3H  basic norm-bir 6un  Gonrox
Hb [033DPX 30PWArof,  YWMYM3X  OHOMbIH
ypcranyyn tom. 3pXx 3ynH hUNocoduitH
30r33p ypCranyyd Hb [aHraapaa spx 3ymH
TOITONLOO, XYyYNb X3P3MM33HWUA  HIrAM3N
Bananbir 6uM OONroxod XaHrantryl  Hb
OWIITOMXTOMW.

2. Tep 3px 3yMH LWMHXN3X yXaaH daxb
3pX 3YMH H3rOM3N OananbiH OHOM:

Tep 3px 3yWH MO3UTUBM3M Hb TEPUMH
HIMOM3M  3pX  alMMnAr  Teneenex Tyxau
19-p 3yyHbl cyanaady ENWMH3KWMWH OHOMbIM
64ree COUMONOMMMH yHEICI3Nry bereep
6oaMTOOp TOITOOrAOXTYW, Tep Hb  OJfOH
Oynar  YHOSCTHUA  aWwur  COHMPXIbIH
36pYMN X3M33H  LWYYMXII3X  OOJICOH.
Xapuyf, Hb T3p33p Tep Hb ODbEKTVB 3pX
3YWMH TOITONLOOroop AaMXXyyiaH eepunH
opraH OyTudL Oy HIMDKMMH 3pX X3IMXK33T
TOLOPXOW 30XMLYyYyNaH 3aarnacHaap TepunH
3pX M3AAUIAT X3P3rKYyNary HamryynnarbiH
OfIOH Tepen 3yWN HIMAC3H TepUMH XyCan
30pUrMAr - Oypayynaxagn caag yn  OomHo
X3M33H TannbapnacaH. DHIXyY 3pX MIANMIH
XyBaapunant, ynMaap 3pX  X3MX33HWN
LWIATNanNT TOrTONLOO Hb TOPUWH XYC3N 30pur
3epumnpexry Ganx yHO3C Oereen Tep
X3M33X 30PUNTOT HIFANWAT HIrAM31 BONrox
YHIIC MX33°.

ABCTPUMH cyanaay Kenb3eHWn L3B3P
3pX 3yMH oHOMA  “3pX 3YMH  HIrOMAN
TOFTONLOO Hb TOPUWH HIFOM3M  XYyCa
30pUMMAH  MNP3N"  X3M33r334 3pX  3yMH
TOrTONLLOOHbI LWaTancaH nupamMug 6yTay 6a
"Cyypb" X3M X3MXK33HUI OHONbIT A3BLUYYCIH
Gavpar®. Basic norm Hb Kenb3eHW y33x

> Baldus Manfred, Die Einheit der Rechtsordnung,
Heft 168, 1995, S. 128-131.
6 Kenb3eH XaHc, LI3B3p 3px 3yMH OHOM, 2-p X3B137,
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Dawnraaraap 3px 3yMH TOrTOMNLIOOHbI (hopman
HaraMan  GamanbiH - mnpan oM. L3sap
HOPMATMB LINWA3A Laapanaratan /3px 3ynH
Haraman Gananbir 6um Gonrox pauMoHan
WMmMasn,/  KOHUENT  Hb  COUMONOTrMWH
TYBLUMHL, TOPUNH HIraMaN Ganansir 0apbx
Danryynax yp oaraBapTan, ynMaap 3px 3yWH
TOITONLOOHbI  [0TOOA yaAndaa, aryynrbiH
XapwiluaH xamaapan Oyxum Hunusn bun
DONHO %33. XOXUM 3H3 OHOJM Hb O3NXMN
HWWT3L XYN33H 36BLUESPSEraceH X3aun Y
HUWTN3T X3P3rM3raasr XaM X3M X3MXKI3HWUI
36PUNNABBHUIAT LWIMMABIPSX OHONYY eep
XOOPOHA00 36PpYMNTIN, Tyxannban LWnH3
30XMLYYNANT A334 TYBLUHMM X3M X3MX33TaM
30pYMNaex, afun TYBLUHWA X3M  X3MX33
3epymnaex rx M3T 6oauT 63pXWIINMAr
L3B3P 3PX 3yMH OHOMOOP WNNAIX Yagaaryi
YIOX33.

DAr3dp  36pYUNAESHUNT  WUAABIPIX
30pUAro0p 3apuM CyAfaay 3epHnILesHTaM
X3M X3MXK33 XYYUHrYM OONroH XWABAUNAD
HOXeX 3apyMbIr alWurnaH apg Hb Oanraa
alUWr COHMPXAbIT O3HCA3X aXWn XUAXUAT
caHan OonrocoH’. Tyxamnban CaBUrHM
TOCOOT3M  X3P3rN3X  apraap  XUAANUAT
apunrax apra 3ambir  caHan ©0onroxaa.
Xoxum Kenb3eH L3B3P 3pX 3yWMH OHOMZ00
A.M3pKn X3M33X CYANaadyuiH 3pX  3yWH
CUCTEMT  TOITOMLOOHLI  H3rAM3N  Banpan
X3M33X  yXargaxyyHbir HIMraX, 3pX 3yMWH
JorMaTtvk 6a HWMIAT 3pX 3yWH TOTTOMLOOHbI
aryynrbiH Haroman Gavansir 6un Gonrox
WWRANMAT caHan 6onrocoH®. YyHuI paryy
3PX3YMH anunBaa WU Hb XyynbA Tycranaa
0noxAo0 Nnorvk xonbooton Garx Oa yyHUAT
Xyynb Tavnbapnaxgaa Toopyynax, TeceeTam
X3P3rN3X, ePeHXNNNBX, TaHNH M3A3XYWH VP
JYHT OYTUSL WWIIKYYII3X 3aMaap 3pX 3yWH
H3rAM3N OaNANbIr UMIPXMAHD X33,

7 Karl Engisch, Einfshrung in das juristische Denken,
11.Aufl., 188/235.

8 Baldus Manfred, Die Einheit der Rechtsordnung,
Heft 168, 1995, S. 149.
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NiaHXyy 3px 3yng aryynargax Oanraa
Haraman Gampan Hb Terc Gonx, rapar
WAP3X  YWN SBL Hb H3rAMAM TOPUAH Xyyrb
TOITOOX/ Caxuynax OawryynnarbiH —anb
anunHI XaMaapHa. [33px33C Y3831 3pX 3yMH
H3roMan Gamansir Xyysas Taunbapniax oyioy
rON TONeB LLUYYX 3PX M3OJINMAH DanryynnarbiH
yvn axwunnaraaraap X3P3MKYYNIX
BonomxXToM Hb Xapargax banHa.

3. DpX 3yMH HarAM3N GananbIr XaHraxag
LYYX 3pX M3AJNAH OpPOLOO:

Xyynb X3p3rns3 r3a3rT TOLOPXOM Har
TOXWONAONA 3PX 3YMH TOrTONLLOOHOOC 8rex
LWONMIAT O3NTIIX MC3H LLOTLL OUNTONT IOM.
Xyyrb X3pP3rn33HMA OHOMbIF OM Bonrox
YYP3r [OaH raHu Xyynb 3YWH  LUMHX3X
yXaaHI Hoorgox Oyc, 3H3 yyprumr wyyx
3pX M3AMVH Dawryynnarag, OHOOX erex
Hb 3YWUTaN. XyyNb 3YWH LUMHXJIIX YyXaaHbl
YHOC3H YUT YYP3T Hb XyYINb 3yH 60n0BCpoN
onrox Gereef 3H3 yypras X3p3arkyynaxmnsd
Xyynb TOFTOOX OONIOH  LUYYXWMIH  XYYSib
X3P3rN33HLA, AaM  Heneeyk Oampar. DH3
3aPUMM Hb XYYfb X3P3rN33HUM OHOML, HIMH
agun ynnunax 6a GoawToop alumrnargax
Oyr Xyynb X3P3rna3HWUIA apryyobir cyonax,
WYYMXII3X SBAAN XYYNb LUMHXI3X yXaaHbl
YU YYP3rT MeH bartaHa.

LWAN3HX 3pX 3yWH TOrTONLOOHA, XYyY/lb
X3p3rN3X, Taunbaprax Tyxah Xyylb X
Banxryn. Mxa3s MY-biH UX-niaH §5 GoroH
Lenuapuith UX-unH 1-p 3ynnumiH 2/3-
T 3H3 Tanaap M3p C3p 30xuLyynant Guwm.
YX-0 MeH Xyynb X3P3rM33HUA  OHOJbIH
Tanaap fayphaarym 4 Xyynb [A330/3X EC
Oyloy WyyX, Xyynb X3P3MN3rYuf,  IHIXYY
YX-UMH Cyypb 3ap4uM  YWAMHA3X  TyXau
33acaH. TyyH4I3H YX-UWH Tarw XaHgax
3apymm 6a 3px 3ymH Gatanraat Oamanbir
OYpOYYN3X 3aPHUM Hb XM TOCTAM X3PrUnr
VKUN TOCTaM Danmnaap WANOIX, XYynunr
X3pX3H  Tamnbaprnax OyWraa  TyWnblH
TOQOpXon OuyMx Wwaapgnara,  WyyXuiH

J0TOO[, XfHaNT OOMOH 3px 3ynH OGaTanraar
Gavpnbir - Oy Donroxbir  LWaapaaHa.
DH> yTraapaa apmywicaH 3px 3yWUT Tepn
LWYYXUH LWNAABIPT LLYYMXKUT OYTHIAT erex
DOoNoOMXTON.

OpX 3yMH LWUHX3X yxaaH Hb [33p
LYPACAHYNAH Xyynb TOITOOX YWN  ABL,
XYYNb X3P3rN3X axXunnaraar A3MXNX ecTon,
TILAMIPUAT Hb TOITOOX anbary. XapuH sHL,
WYYXMAH MPaKTUKT Oy Xyynb X3p3rnsar
CyLanx, 3prasa 3px 3yWMH LUMHX3X yxaaH
Hb 3axupraaHbl Oawryynnara, WyyXUAH
XyyNb  X3P3rN33r  YH3M3X, LWYyYMX erex
YYP3rman. TUIMMI3C LYYXWUAH NPaKTUKT ByI
XyyNb X3p3r33 OMOHWIA XyBbA, FON Yyxan
0onox Hb YyHI3C xapargax OaviHa. Xyynb
X3P3rN33HWIA apradnanbiH XyBba, Oyx wWwyyx,
Tp ayHaaa YOL-rH Xxyynb X3parnssHum
apra Hb OHOMbIH TYBLUMHL, Danx ecTom.

o Qpy o g pay paiyey

SH3 Hexuenpa N Xyynb TOrTOOMX A0TOO0L,
3epumnryn 6anx naoean 30pUro pyy TaMyynax
bonomx bypasx 6a YX eepee 6ac HaraMaN
30PUMATYM  OWATOTAOX,  X3P3rNarmaX,
ynMaap Caf 3pX 3yMH TOrTONLOOHbI H3rAM3N
Gananbir ouin Gonrox GononuooTon. Mxa33
bopuToop ererpeerymn, xyynb Tannbapnax
axunnaraanbl “OyT3armdXyyH"-UA  Xyp3sHAa
Wwyyx “Haroman Gampman” rax oy Oonoxbir
WnnaX 6a 3H3 Hb 3PX 3yWH TOITOMLOOHbI
HaroMan  Gavgnbir - angargyynax — Oyc,
yXamcapTal Oypoyynard Xy4uH 3ymn Gawmx
oM.

Il. LUyyX1nH WnH3Tran 6a XxsaHanTbiH

WaTHbl  WYYXUAH  3pX  X3MXK3),
XapbLyynant:
LLyyxniaH XSIHANThIH TOrTONLOOM

camxpyynax 3opunroop 2019 oHA YHAOCSH

XyynumnH®  HamanT, eepuynent, 2021 oHbl
LLyyXMIH  Tyxanl  XyYyIUWAH  WKUH3YWUACIH
Hanpyynra' (=LrX), NpOLeCchIH

° MVY-biH YHOGH xyynb, TepuiH m3p3anan, 1992,
Ne1-a HuATNaracaH; 2000 oHbl 12 capbiH 14 6onoH
2019 oHbl 11 capblH 14-HL HIM3AT eepynent
opyyncaH.

1 TepunH M3433130 3Mx3Tran (2021) NeO5.
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XYYNNYAaL OpyyacaH H3M3NT eepynenteep
XAHANTbIH WaTtHbl yur yyprinr 2002 oHbl
XYYnb TOFTOOMXMIH LUNMHITI3INAH XYPI3HL
TYNIXYY aBY y3C3H Oa 2021 oHbl X314 X3A3H
HIM3MT33P XAHANTbIH LUATHbBI LUYYX34 X3P3r
XSIHaH WAMABIPMIX axunnaraaHsl XypaMma
MX33X3H  ©epynent  opx33.  XAHaNTbIH
WaTHbI LUYYX33P X3PrUWM XSiHAX epeHXui
HOXLUeN Hb TyxaH 3pX 3yWH MapraaH
Cyypb a4 xonborgonTon Garx 3CB3N Xyyib
TOFTOOMXMUIT Laall XerXyynsx, 3pX 3yWH
HaroMan Gamanbir MM OONroxXbIr 30PbCOH
Hb LUTX-vnH eepunentyyd, WXLLUXLLITX-
uaH  §172.2", 3axvpraaHbl X3par XsHaH
WUWOB3PA3X  TyXak  XyynuniH  /uaaling
3XWXWTX rx/ §123.2, IpyyrumH xapar
LWYYX34 XSIHAH WWAOB3PAIX Tyxan XyyannH
§40.1-c  wmpxmn  xapargax — bawnHa.
DAM3pUNMM y3B3N X3Par MapraaH rapcaH
HexLUens Wyaapra ecbir TOrTOOX NPOLLECChIH
XyYnb TOTTOOMXMWIH 3X3H YEeWUH 30pWro
Hb XAHANTbIH LWATHBI LWYYXUWH 3pX 3yMH
H3rAM3a  X3p3rn3ar Oyr O6oarox YHOC3H
30pUNTbIH  Aapaa 3p3MO3M3raX33 X3M33H
JyrHaX33p DawHa.

1. UXWIXLWTX-unH §172.2.1: LLyyxuniaH
TyXan XYYAIUWH LUMH3YUNCIH HaWPYYArbiH
§25.7.5-n YOLW Hb Xyynib  X3p3rniasHuvi
H3raM31  bavianeir  XaHrax — 30pUnroop
(1) aHxaH OONoOH AaBX 3aangax LWaTHb
WYYXUAH  Xyylb  X3P3rN33HUA  38pyyr
apunrax XsiHaNTbIr X3P3MKYYHI X3MI3H TyC
TyC 3aacaH. YO Hb Xyy/sib X3p3rniasHum
HaraMa1  bGanianbic - XaHrax — 30pWIroop
TOLOPXOW H3r MapraaHaap rapcaH aHxaH
GonoH [aBX 3aanfax LWaTHbl  LUYYXMIH
XYY/b X3P3rN33HUA 38pYyTr apunrax XypasHa
XAHANTBIC  X3P3rKYyIax33p Oanraa [O33px
XYYJMIAH 30XMUyynantyya  YX-4 HUML3X
Oy 3CaXMIAT ToLApYyyNax Luaapanaratan.

" VIpraHUmM X3par WYYX3L XsHaH LWWAAB3PASX TyXaw
Xyynb, 2002 oHbl 1 capbiH 10-Hbl egep, TepuiiH
M34335130 €aTryya, 2002 oH, N28; 2021 OHbl H3M3NT
eepunentuur: legalinfo.mn.

JaBx 3aangax LWaTHbl LWyyX Xyyib
3YMH  YHOSCIANTAM  Hexueng  aHxaH
WaTHbl  WYYXUAH  LUMAAB3PT  TyCracHaac
06p XYYNMIUI X3P3rnax OOMOMXKTOM. H3
WYYXUAH 3pX X3MX33 Hb YX-unH 48-4
fypoaracaH 6a aHxaH WaTHbl LYYXYYAUAH
XyyMb X3P3rM33r XfHaX axunnax bawvpar.
AHxaH 0a AaBX 3aanfax LUaTHbl LWYYXMAH
Xyynb X3p3rn33 3epx Oanraa Hexueng
XUHX3H3  yTraapaa “Xyylb X3p3rnasHum
3epyy™N  Gampgan”  yyoxryh. Yump  Hb
[aBX 3aangax LWaTHbl LyyXunH YX-uap
ONFOCOH 3PX X3MX33, YNr YYP3r Hb 68PUIH
WYYXMIH Xxapbsianang 0artax aHxaH LUaTHbI
WYYXYYOMAH  LIWAOBIPUIAT 3pX 3yMH 0a
ynn  GapuMTbIH - TYBLUMHA, XSHaX  sBAan
oM. LWyyxumH  Tyxan  xyynuH  §29.1-g
33aCcHaap [4aBX 3aangax LWaTHbl LUYYX Hb
anmar, HUACTNUAH  OOMOH  3axMpraaHsi
X3PrUMH  [aBX 3aanfax LaTHbl LyyX33C
OypoaH3. AMMAr, HWACI3M, 3axvpraaHbl
X3PrUMH [aBX 3aanfax LaTHbl LIYYX Hb
B6pUMH XapuyLcaH HyTar A3BCrIpPT3 3pX
3YMH H3raMan OananbIr XaHrax axunnagar.
AHXaH LLIATHbI WYYXWUIH WKIAB3PT 3aacHaac
86p XYYNMUT X3P3rN3X Hb TAr3X33P TYYHWUM
YX Ba bycap xyynmap OfroCoH 3pX X3MX33
Bereeq 3H3 LUYYyX TOLAOPXOW acyyanaap 3px
3YMH HAraMan 6anp cyypmHaac xaHaax, apx
3YWH VXU TOCTAM MapraaHbir LUNAABIPIK
Darix fBUAL Xyynb X3p3rM33 Hb 3pX 3YMH
XapunuaaHa — Oponuordnp — OWIrOMXTOM
Tooopxon OanHa. TWAMI3C aHxaH 0Oa
[aBX 3aanfax LWaTHbl WWAABIPYYL eep
XOOPOHIOOO 36pyyTan Gavx aBdan Liyyd
yTraapaa Xyyib X3P3MA33HWA  H3rOAM3N
anonbir  anparoyynaxryn.  AMaptad u
LIOPbIH raHL, Toxmongon 6uw 6arHa.

YYHWAT  3px  JOpAyynax OWAroaTooc

ANraX y33X Hb  3yUTIM.  AXUH  XAHaX
Oy Wyyx romaon raprardug  alurrym
x3n63p33p WUMOB3pUAr  eepuunben

YYHUWr 3px  popayyncaH y3argsn  Oyioy
reformatio in peus X3M33H Tamnbapnax,
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epamnH  UXLUXLLA-HbI  XYP33HA WAHXYY
3pX  LOPAYYNax y33rafuMr  XOPUrioXbir
cyanaadup caHan bonrogor®.

XapWH [daBX 3aangax WaTHbl  LUyyX
BMHe X3p3rnax OaricHaac eepeep Xyynuur
X3P3rnax 3CB3N  [O334 LWaTHbl  LUYYXWUIAH
Xyyfb X3P3MM33HMA MpaKTMKaac XasancaH
HOXUeND Xyylb  X3P3MM33HWW  H3rAM3N
Davigan XUHX3H3 yTraapaa angarfaax 3pcad
yycH3. Magaan opHyyAbiH TypLunaraac y3ean
36PYUNTIN LWMVABIP rapax 3pcAs/a r3parm
[aBX 3aanfax LWaTHbl LWYYXUAH LIMALBIP
Hb 1334 OOMOH agmn T3HUyY WaTHbl Bycan
WYYX 3CB3 TyXalH LIYYXUUH ©ep Har
Wyyx OYP3NO3XYYHIIC rapcaH LWNAABIPIIC
Xa3amcaH HWWTNAM 3ap4MM, XUACBIP 3pX
3YWMH X3M X3MX33I TOrTOOCOH HOXLeNMIAT
ovnrogor®.

[aBx 33angax  WaTHbl  LUYYXWUIAH
3pX  X3MX33 Hb IOYH TYPYYHO aHXaH
LWATHbl LYYX 3pX 3YyMH X3M X3MX33r 36B
X3P3MMI3C3H ICXMUT Wanrax oM. IH3 3px
X3IMXK3IIHUMXID XYPIIHL XYYb X3P3rN33HUN
36pyyTaM  WWMMOB3P rapcaH  TOXMONZON
Oypa AMap HAr HAM3INT Wanryyprymrisp
(LUTX-7  3H3 Hb  XYylb  X3P3r/I23HUM
Haraman 6avigan angargax spcassn, bycan
xyynbg G6avixryv) YOL-g xaHmax Tyxam
MXWIXWTX-mrH - §172.2.1,  IXLUTX-ninH
§40.1-vmH 1.1, 3XWIXWTX-nnH  §123.2.1-
[ TycracaH Hb H3r Tanaac aHXaH LUaTHbI
WMMAB3P33C 36pCOH AABX 33aangax LaTHbl
LYYXMIAH LWMAAB3P BYPUIAT Xyynba, HUALICOH
3CIX33C YN XaMaapaH XsHyynax ceper yp
faraBapT Xxyprax, OanHa. Heree Tanaac
XyYIb X3P3rM33HUMA 3epyyryn OGONoBY YIAN
DapUMTbIH  3epyyTan  Oairaa, TyyH4N3H
MapraaHsbIr LUMMACIH aHxaH ba faBax LWaTHbl
WYYXUAH  WWAABIP Hb ©8p XOOPOHA00
3epyyryn 4 Bycan WyyxmMinH XN TeceeTsn

2 B.byaHxuwmr, UXWXL33, AHxHbl x3Bn3n, 2021
oH, 179 pax Tan.

B Hefler in Zuller, ZPO, 28.Auflage, §543, Rn. 11-13.

“ 10 .Eaxumckn: MY-biH - UXLWIXLLTX-WiAH Tannbap,
242 paxb Tan;

MapraaHbIlr  WWKABIPAICIH  LUNNAB3P3SC
XYYNIMAT  ©epeep  X3P3rNacaH  Hexuenm,
xsiHax Gonomxryn GarHa. Taraxasp Oycan
LWYYXYYLWUAH NPaKTUKaac 3CB3N 66pUnNHXee
B6MHeX npakTukaac eep OaWraa [aBx
3aangax LWaTHbl LWYYXWAH WKUAAB3P XYYib
X3P3rN33HUA  HarOMan Gavpan anparoax
spcosnunr 6y donrox GarHa.

AHXaH  WaTHbl  WWKAB3P33C  eep
XYYIMAr [aBX 3aanfax laT X3P3rfi3x Hb
Maragryl TyxaH OpONUOrYUAH  XyBb[
YOW-0  xangaad  XyyamiAH - X3p3rnaar
TOLPYYNax alur CoHupxon 6un Gonrox
Danraa Hb MNT M3T OOMOBY  Xyynb
X3P3MN93HNN 30pYyyTaM Baaan Hb UX3BYNSH
X3BT33 TOHXNIIT APUTLAX HUWTUIH aLumr
COHUPX/IbIH 3NEMEHT I0M. DH3 Tanaap
NMXWIXWTX-nmH - §172.2.1,  IXLITX-mnH
§40.1-unH 1.1., SXWXLWTX-nnH  §123.2.1-
I OMNrOMXTOW Tycraary 6aviHa. arap
Hb YILLU-MMH MapraaHbIr XiHaH X3M137U3X
3PX  XAMXKIDHUM  Lap  Xypaar  Xyyavap
xsi3raapnax 6onnorbiH Unpan bereen dycan
cynnaaydbiH  Ganp  cyypunr ae4  y3Ban
C.L3paHOonrop 34r3sp HIM3NT eepynent
Hb aHINO-aMEPVKUIH BYIoy XULLITUIAH 3pX
3YMH LUYYATYYPUINH TOMTONLOO, MEXaHU3MbIT
WN3PXMUNC3H  y33r430 aHxX yhaa MY-biH
3pX 3yWMH xepceHn anbaH ecoop H3BT3PCIH
y3aroan Gereen, MY-biH 3pXx 3yWH COEn,
ynamxnantam 3epUnnaex 30CXUNT
ToApyynax Hb 3ymtam mx33®. Tapa3sp 2017
oHn EsponbiH  LUyyryguiiH - 3eBnenpex
3esnen (Consultative Council of European
Judges (CCJE))-eec rapracaH “Xyynb
X3P3rN33HUA HAraMan Gananbir XaHryynax
Tanaapx WyyXyyaAurH  rymusTrax - yypar”

rapumrtan 20-p 3esnemxmng'® “3esnenuvinH

" C.LUspaHmonrop:  XsHanTbiH - >XypMaap romzon
raprax WanryypbiH y33n 6apumtnan 6a YncelH 334
LLIYYXUIAH 9Wr yypar: Xyyab X3P3ri33HWA HIFAMIN
DananbIr xaHrax apra xaparcan 6onox Ho, 2022 oH,
5 paxb Tan, legaldata.mn.

' CCJE, The Role of Courts with Respect to the
Uniform Application of the Law, Opinion No 20
(2017), https://rm.coe.int/opinion-no-20-2017-on-
the-role-of-courts-with-respect-to-the-uniform-
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Y33 OyMraap 0334 WYYXUAH HUATUAH Ynr
YYP3r Hb pro futuro Xyynuir GONOBCPOHTYM
Bonrox, XyynunH H3rAM3aNn G6ananbIr XaHrax
YW axunnaraani roMaos raprax 3ym ecHbl
WYYATYYPUNH  TOFTONLLOOroop  AaMXKyynaH
yurman - erexeec  GypmdHY'"  racHWUWr
oHunood, LUTX-MIH WWH34YMNCIH Harpyynra
daxb YOL-nAH XSHaNTbIH XypMaap X3par
XSIHAH WWAB3PA3X aXminaraaHbl 30pUro
Hb “Xyynb X3P3rM33HWUMA HIraM3n Oananbir
XaHrax" r3C3H 30punrog HUMLSX OarHa
X3M33H AYTrHIX33.

MPxa» UXWXLWTX-nian - §172.2-bIH
WWH3YMICIH HaMpyyra Hb O33pX 30punrof
XYP3X TOXMPOMXKTOW apra X3p3rcai MeH 3¢3x
Hb 3pran3331ar OanHa. OMHex UXLLXLUTX-
naH - §172.2.1-1an  xapbuyynaxag —O33px
xyynvap YOLW-niAH  XgGHANT  X3p3arkyynax
TOXMONANLIF 3pc OaracracaH 6a yp AyHA Hb
YIOLW-vnnH adaanan 3pc Oyypaxaap GawHa.
OMHOX XYYNUIAH XYPIIHA, “LLYYX X3P3rN3B3N
30XMX  XYYJIMAT  X3P3rN3ary,  X3pariax
ECTyM  XYYNMAT  X3P3rI3C3H" 33par epreH
XYP33HL YMN axwunnaraa sByymk OawncaH
WYYXUAH YN axunnaraa Typ caaTtax,
30XWUrYfblH roMaoNn Mx OancaH 4 36BXeH
LeeH TOOHbl TFOMAMbBIF Xy33H aBaxywL
X3M33H YHI/MK OanHa. DH3 Dananaac mal
ONIOH 3PX 3yWMH XapwiuaaHL OponLory,
LL®OH TOOHbBI CYANaayuma XMULLMMIAH 3PX 3yMH
WYYNTYYPUMH  TOTTONLOO,  MeXaHW3MbIr
WUMBPXMMNCIH  XAHANTbIH - LWYYATYYPUIAT
TOXMPOMXIYM X3M33H Y33XK IX3/KI3.

Tyxamnban ©GawHreliH “stare decisis”
axunnaraa xumx OGamraaryi Lyyx aH3T
“aHxaH OONMOH [aBX 3aangax WaTHbl
WYYXUAH LWIMNOB3PUNH 38pyyTan” Hexuens
N X3prunr  xsHada, Oycap  Toxuongong
XAHaxXrym 6anx Tyxan 30XWLyynanT Hb

a/16807661e3.

7 CCJE, The Role of Courts with Respect to the
Uniform Application of the Law, Opinion No 20
(2017), https://rm.coe.int/opinion-no-20-2017-on-
the-role-of-courts-with-respect-to-the-uniform-
a/16807661e3.
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common law TOrTONUOOH Aaxb LWYYr4WAH
TOITOOCOH X3M X3MX33 YWANYUIAST OpHbI
3pX 3YMH 3neMeHT bereef 433px 2 LYYXMIH
WUMAB3PUAH  3epyy  “Xyynb” WWr aMuH
qyxan r3AruAr UNTragar.

3731 3X ra3pbiH 3PX 3yWH ynamxnanbiH
[laryy XWNCB3P €pPeHXUM XyyNb TOrTOOMX
onHoop  DaTtancaH MaHaW  [OTOO[bIH
TorTonuooHa YL Hb aaBx 3aangax WaTtHbl
WYYXVWH  LUAVABIPUAT  XYYNbA,  HUALICIH
3COXUNM TONYNoH XsaHax asgjan YO -uiH
YHOC3H 4ur yypar Oamcaap WPCaH. Unm Y
ydpaac UXWIXWTX-nH §172.2.1-0 “uyyx
X3P3MM3B3N  30XMX  XYYIUWAT  X3P3rN33rym,
X3P3AMMIX  ECryM  XYYAMWr  X3P3rn3can”
X3M33H XMWCB3P TOLOPXOWNCOH DancaH Oa
30r33pUAH  Tarnbapbir YO “xaparnaBan
30XMX  XYynb"-4  30XWUr4dblH  XOOPOHL
YYCCOH MapraaHbIr 30XMLUyyncaH Xyynuym,
“X3p3rn3x ecrym Xxyynb" rafsrt 30XuryibiH
XOOPOHL, YYCCOH MapraaHh, xamaapanrym
xyynuya, “xyynuiar - Gypyy  Tamn6apnaH
X3P3rN3CoH" MASIT TyXalH 30XMLYYNanTbIr
Xyynb[, 3aacHaac eep aryynra, yTraap
OWArOX  X3P3rN3CHUWT  OWAMOHO  X3M3I3H
Xyynb TOBTaM TamnbapnacaH'®. Xyynb Hb
XSAIHANTBIH TON yHASC GarcaH Tyn 2 WaTHbl
WYYXMWH  WWAOB3P  YHOSCI3AMYA  X3M33H
y33X Heel 0ONONLOO M343BK WAT Tyn
NXLWXLWTX-mnH  §176.2.4/5-4  wwmnasap,
Maragnaneir anb anuMHbIN Hb  XYYUHIYM
fonrox yp maraBpbir XyynbyuncaH 6arncaH.
XapuH MXLWXLWTX-niAH §176.2. Hb XULWrMnH
3PX 3YWH WYYATYYP33C UAYY BPreH XYpasHa
X3B33p VYNACH OanHa. ©Oepeep x3n063n
“30pyyTaN” X3M33H XYN33H aBY 36PYyyr Hb
apunraxaap 33x3X Oym 2 WaTHbl LYYXMIH
WAKOBIPUAT @b anVHbIT  Hb  XYHYUHIYI
OonroHo. 3731 XUWIMMAH 3pX 3yMH stare
decisis doctrine 3H3 2 WMMAB3IPUNHX33 anb
H3MMWM N1 MepAerAex XaM X3MX33 X3M33H
TyHXarnax YaHapTam.

B yOL: MXWIXLUTX-MiH g3nrpaHryn Tannbap, 2014
OH, 3 pgaxb x3Bn3n, 414 gax Tan.
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Tarax33p acyyasiblH LUeM Hb Ouum3N
Xyynb YUAYUNAIT, XYYib A33413X 3apYUM Hb
LYYXMAH YN aXunnaraadbl YHACIH 3apyUnm
Davpar MaHa TOrTOMLOOHA A0OL LWaTHbI
2 WYYXUWH  XyyNb  X3P3rN33HWA  38pyyr
apunryynaxaap YOW-viaH 3px  xamxk33r
TOrTOOX Hb 30XWCTOM XsA3raapnant MeH
MA3IT 3Pran3a3 Tepx 6arHa. Xyynumnr dypyy
X3P3MN3C3H 2 WATHbI WYYXUAH WUMAB3PUIAH
KMLLIZ3H 033p “Xyynama g33403x vy”, “6onmnx
yy" 3037 COHronT Damxryn. YyH33C rafHa
©6ep OJIOH TOXMONAONA XSHANT XUUTAIXIYN
DONOX Hb XYY4MH, WMWH3 30XMLYYNanTbIH
Xapblyynantaac WAX3H Xapargax OarHa.
YOW-viH  a4aanneir Oyypyynax acyynan
34r33p  30XMUYYNanTblH LWWH3YMNCIH
HaWPyynrbir  apaacaa [JaryyncaH 4dyxan
XY4MH 3ynn Galx TanTan. DH3 Hb ©MHeX
NXLUXLLUTX-mnH  §172.2.  6GonoH  6ycan
aQMNTrax  30XMUYYNanTbiH  X3P3rA33  UX
epreH GancaHTam xonbooton. Tyxawnban
anbaH Tamnbap xomc Gon xyynuir Gypyy
TamnbapnacaH r3p3rT X3prumH  OponLory
BOPUNH/BMreenerdyniH - “spx  3ymH"  y33n
DapuMTnanbIr - XampyynaH — romMzonznoo
Tycrax 33prasp YAL-f xaHgax 6onomxoop
XxaHrargaxagn, — xsnbap — OavicaH  Gawix
Maragnantan. [3xA33 3H3 Hb XULWIMMIAH 3pX
3yWH stare decisis axunnaraang YAL-niar
WmKyynax  Gamanaap X3parkux Oanraa
Hb Mal ONoH OW4M3N  XyynbTal  ync
OPOHL, “XYYNIUIAr X3P3rKyySiax” XaHranttam
Gatanraa 6ok dapaxrymr naspx YALW-g
XaHoax OonoMxryn OONCoH TOXVONANYYL
batanmx bavHa.

XapuH  3cparazpas  UXLWXLUTX-niH
§172.2-bH  30XMUyynantbir ~ “3px  3ywr
XOrKYYN3X", “XyyNb X3P3rna3HUA HIFOMIN
Bavanbir xaHrax” 33par YIOLU-vnH xsHant
3aUNWIYM  WaapAargax 30puwiaro, 30punT
Oyxui  TOOOPXOWry  HIP  TOMbEOToOp
HOXeH  OypayymaxumH  cauyy — XsiHanT
Hb HUMTMMH 3pX alraap HexuenaceH
MOrMAC Mall ONTOH TOOHbI X3P3r MapraaHbi

XyBbf, acyyman Oonoopn 0Oalraa cyypb au
xonoorgon  OyxuMn  3apyMbIH  WWHXTIM
MapraaHbir WWIAA3X 3PX X3MXI3T  ONrox
Hb 3YMTM. DpX 3yWr Haroman Ganpnaap
XOMKYY/I3X HUMATUAH 3pX aluMr COHMpPXON
Hb ONHOOP Danryynax rapasHU HEXLONNIAT
3areap NpPOoLEeCChbiH TyBLUMHA 1 yAaa XsHax,
AAMNTIax OJIOH TEePAIMMH MapraaHg, H3racsH
Davp cyypuva WIIPXMIAN3X 33pradp OaBX
3a@angax LWaTHbl WYYXYYL eep XOOpOHL00
XapuaUaH aguiryn LWMNA3X33C COPrumnax
30pWNrO TaBWH aXmnnaxsir OMArofor.

M3man XWXLWTX-ninH §172.2.1 Hb HUAT
3pX 3YWI NPaKTUKUAT Haroman Gavnraxag
Oyc, [L0OL WaTHbI XapuilaH H3MH33 XsHax
3PX X3MXKID OYXVIN LUYYXWAH LIKALBIPUAT
36pyyr apunrax YMrnanTsi Oavraa Hb 433p
AYPLOCaH XyYNUMH H3rAM3N 6ananbIr XxaHrax
axunnaraa XamasH [yrHax  HONoMXrym
DawHa.

2. §172.23.wyyx Xyynuar YncblH
I3[ WYYXUNH anbaH écHbl Tannbapaac

eepeep TannGapnax X3P3rnax
TOXMongon:
WTX-mrH  §25 , UXLWIXLUTX-ninH

§172.2.3.-7 wyyx Xxyynuur YncelH 0334
WYYXMIMH anbaH EcHbl Tamnbapaac eepeep
Tannbapnax — X3P3rN3C3H  WanTraaHbIr
AYPOCaH Hb Xyynbf YA HUMLSX Tannbapsir
X3P3M3X34 XYPrax, yamMaap Xyynumnr caxuH
Ovienyynax 3apymMma  Xaplwnax — 3CXUAr
TOFTOOX LWaapgnaratan. [3spx  yHA3C3N
Hb XAHaNTbiH romanbir YL xyn3sH aBy
WWNABIPNX HI Wanryyp MeH 6onoBy 3H3
Hb LIYYXMIH Wwnrae3puir YOLU-niaH anbaH
€cHbl TavnbapTam xapblyynaH LWanraHa
MC3H YT OULW tOM. XSHANTbIH WaTHbI LWYYXUIH
X3P3MM3X  Xyynb Hb [33p [AypAcaHYnaH
MPOLECCbIH  XYYAWAH  30XMUyynanTyyn
DonoH MaTtepuannar 3px 3yMH XM X3MX33
X3B33p DarHa. XapvH AaBX 3aaniax WaTHb
WYYXUAH  Wnnaesp  uiHxyy YO -mnH
anbaH écHbl Tanbapaac xasancaH Hexuens,
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OOpUMH Tannbapaa Xyynbd HUALX Oyn
3COXMNT 3PMaH Xapax, yr Tannbap LNHIYMIX
Waapanaratai  3CXWAT  HAMTNax  Xy4WH
3ynn bonpor. ©epeep xanban Tannbapt
YN HUNUSX WWNAB3PUAT XYYNbA HUNLIX
ICXMNM XAHaxhaa eMmHex Tamnbap Xumx
apraa faBxap xsHax 601onLoo oM.

Xapbuyynbaac, XBHIY-biH XonGooHb
0330 Wyyxan /BGH/ mapraaH xaHyynaxag
1/.3pX 3yMH MapraaH Hb HUWTN3M LWWHXTIN
CYyypb aCyyafibir aryyncad; 2/ 3spx 3ywr
Laall XerKyYy/aX 3CB3N H3MAM3M LYYXMNH
MPakTVK TOITOOXOL ~ XAHaNTblH  LIATHbI
WYYXUAH  WWWOB3P  Laapafaratal racaH
V3YYIINTUAr XocnyynaH wanragar, TUMK-
niH §543.2. Dpx 3yMH MapraaH HWATN3r
WMHXT3W Cyypb aCyyanbir aryyncaH rgsrT
LYYXYYA 66p XOOPOHA0O XapuiLaH 3epyumn
OYXUM WAL XYPCIH 3CBIN A33[ WaTHbI
WYYXUAH  LUMNAB3P33C Xa3alcaH, ynmaap
ANraMXTaln LWMAOBIPYYAIC BOMIXK pX 3yMH
Gatanraat Gampan angargaxyvu, Hexuen
YYOXMAr  OMAMOHO™®.  DH3  TOXMONOONA
XonbooHsbl O34 LLyyx /BGH/ Hb MapraaHbIr
XSHaH  LWWWAB3PMAX33P  XYN133H  aBY,
MMNK-uaH  §545.1-0 XAHaNTbIH  FOMASbIT
raruxyy 3pXUMH  36puYnn TOTTOOrACOH
HOXUONA XaHraH WUMAHD X33, DPXMNH
30p4MN Hb  X3P3r  XAHaH  LWWWAB3PAAX
axunnaraaHbl  XXypaM  36pyCeH  3CBaN
mMatepuannar 3px 3yWMH  30XMLyynanTbir
Oypyy X3parnacaH anpaaraap wnaposrd,
Matepuvannar O0noH MPOLECChbIH pX 3YIMH
WWHXT3M  TOMIONL  XapunuaH agunrym
Wwaapafara TaBuHa. lpoueccbiH angaa Hb
[aBX 33anfax WaTHbl LYYXUAH LUNAABIP
rapaxap HeneenceH Oanx Marafnantan
HeXUeNA XSHaNTbH FOMAMbIM YHA3CN3NTIN
MX Y3H3. DHA XYYAUWH Taamar yYWnumax
Tyn yr angaa WunaB3pT OfT Heneeneeryu
MOMMUT  XAHANTBIH - TOMAMBIH - Xapuyuary
HOTNOX YYP3rTan. [133px33C y3B3N rOMAJIbIH

1 Hefler in Zuller, ZPO, 28.Auflage, §543, Rn. 13.
2 Hefller in Zuller, ZPO, 28.Auflage, §545, Rn. 1.

YHOSCNAM3r XHAX4aa 3X raspblH 3pX 3YMH
ynamXnantam 1330 WaTHbl LIYYX e8punHX
Hb MpaKTMKaac XasaWcaH Hexueng u
XYYJIMH 30XMLYYNanTas XaHAcaH Lwanrant
XWX OarHa.

XapyH MaHanm YO Hb 3HA Xyynbd
XaHOCaH XFHANTbIM X3P3MKYYI3X Yy 3CB3IN
stare decisis doctrine-bir ©apbX, aHrno-
AMEPUKMAH  LUYYXYYA, LM eMHex [133[
WYYXMH  WmMnaBap3dc  decsending Bytoy
eep Oalraa TOXVONAONL €ep YHL3CN3r3
OUM 3CXUAM HArTnaag yrym 0on emHex
0330 WyYXMrH  lWnAaBap,  TaknbapTaa
yargax (binding) yy ragsr MeH WWMH3YMACOH
30XMLYYNaNTbH ~ XYP33HLO,  TOLOPXOMMYM
VAOXK33. OMHeX XyyiumH Xxyp3sHg
Xyynvdr Oypyy Taunbapnax X3p3riacaH..”
MC3H aryynra Oyxum 30XuLyynant Hb 64ree
LUTX-mrH §25 , MXWXLTX-ninH §172.2.3-
WK 1.3.-T “wyyx xyynuiar YOLL anbaH écHbl
Tannbapaac eepeep X3P3rn3Cc3H”  3CH
Hanpyynraap COAWMACOH. DAr33p Hexuen
Hb YOLL-1AH a4aannbir Oyypyynax yyaH33c
FOMZI00P X3P3r YYCraX TyBLWMWHA, Wanryyp
BonXK, aryynrbiH LWANranTbiH XyBbA, XyyNunr
TamnbapnacaH eepunH Tawnbapaa YALU
3Pr3H Xapax racaH yTraap Xyynbh Tycranaa
OCOH 00N eMmHex Xyynmac  3apyMbiH
36pyyry”, Unyy To4OTrOCOH 3aant OoHo.

XapyH  YOLW-unH  xaHanTbir  stare
decisis doctrine-bl Xyp3a3HL, XUMXK TYALSTIIX
Oyloy Xyynba XaHACaH Lanrant XWAnryw,
3eBxeH Y[LU-vMH emHex Tamnbapaac
36pCOH aryynraap XsHanTbir X3P3rKyynax
HOXUSNL  XWMUCB3P  epeHXUA  Xyylb
TOFTOOMX YMAIYMI3X 3PX 3YWH TOrTONLOOHA
XYYUAH XY4UH Yapantyy TanunbapT xsHant
XWX VP aLUUITYI MexaHW3MbIr BypayynH3.
NMXWIXWTX-mH - §172.2.3-umH 1.3 Hb
xyynbd yn Huawax YALW-unH Tannbapsir
X3P3rNaXMAr — waappax Oawraa Tanaap
LYPOCaH. DAM3PUNAr  36BXOH  XAHANTbIH
LaTHbI LWYYX34 rOMAON raprax Luanryypbir
XyYynbYWCaH y33rasn xaM33H Tannbapnaag,
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:

X3par XsiHAH  LWUWAAB3PMAX — aXwunnaraar
IXNYYNCHWN fapaa epavmnH Xyyiba XaHACaH
XAHANT X3P3rKMH3 X y383an YALU-uiH
XYYAbL HUMALIIMYMA, 3PX 3yMH XapuiuaaHa
TOXVPOXIY Tavnbapbir X3p3rnax  3pcasn
Dara GaviHa. XapwuH LLIYYrYMIAH TOFTOOCOH
3pX  3yM  YWANYMAASr TOrTONLOOHA 1334
WYYXUIAH Tarnbap, WNAAB3P Hb 66pes 3pX
3yMH akT Garx Tyn TyyHO XaHOCaH XaHanT
X3P3MKWH3 M3C3H aryynraap Tavnbapnasan
3H3 Hb MaHaW 3pX 3yWMH TOrTONLOOHA
TONOeNex YaABaprym 30XMLYynanT
Y33X3, XYPraH3.

lll. AyrHanT:

1. UXWIXWTX-nrH §172.2.1 Hb HUKUT
3pX 3YWMH NPaKTUKMIM HIrOM31 Gannraxap
Oyc, 0OOA LWATHBI XapuiLaH HIrH3 XsHax
IPX XIMXKID OYXWUM LWYYXUIAH LUUIAOBIPUNAT
3epyyr apwarax uurnanTav Oamraa  Hb
3pX 3YWMH TOITONUOOHbLI H3raM3n Ganansir
XaHrax apra 3am 0Oomk 4Yagaarym bawHa.
NXLWIXWTX-mH - §172.2.1-niar - LLUITX-niaH
§25.1-1 3aacaH Xyynb X3P3ri33HUNA HIFrAM3N
Danvonbir - XaHrax — 3apyvMMp HURLYYIaX
Waapanaratan bereef 3H3 30XuLyynant Hb
YOLL-MIH y33MXUWH LWANOANAT ONFOX YK
yyparry 6amx écton.

2. Apa HUWTUAH 3pX 3yWH yxamcapT
"YOW sucuiH  wmngeap  raprax”  Tyxam
OWrONTHIF Xanax, aHXaH LUATHbI LUYYXWUIH
WAXOBPUAT 4 XYJI33H  36BLUSBPeX
XaHONarbIr TONeBLYY3X Hb YyXan oM.

3. MXWXLWTX-nitH §172.2.3-bir 36BX6H
XIHANTbIH WaTHbI LWYyX34 FOMAON raprax
Wanryypbir  XyynbyYmncaH, X3par XsHaH
WAKOB3PAIX  aXxunnaraar — 3XNYYICHUM
[apaa epaoMWH  XyynbA XaHACaH XAHanT
X3P3IMKMHI X3MI3H Tamnbaprnax Hb 3yWTan.

IV. CaHan:

1. NXLUIXLUTX-m1H §172.2.1-niH
xypaaHa, LWUTX-nintH §25.1-4 HUALCH Xyynb
X3P3rN33HUA HIFOMAN OananbIr XaHraxymu,
yTra aryynra 6yxvi 3oxuuyynantaap Conmx.

2. NXLUIXLUTX-miH §172.2.3-bH
XYPIIHLO ~ Xyynbh — HUMURX Tamnbapaac
Xa3aMcaH LWYYXMWH UMAOB3IPUAT  XSIHAX,
Xyynbh Y HUML3X Tamnbap Gamean YLU
Hb ©8pPUIH TamnbapbIr Xyynbf, XapbLyynaH
axXMH XsiHAX MeXaHW3M X3M33H Tarnbapnax
Hb LUMH3 30XMLYYNanTbiH X3P3rN33r 368
TOLOPXOWINIOX HEXLeNUIr Oypayymx DavHa.
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THE ROLE OF THE SUPREME COURT FOR ENSURING UNIFORM
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I. Unification of Law and ensuring it

The primary purpose of the Supreme
Court to establish a unified application of
law throughout Mongolia was covered in
the Constitutional" amendment, changes
in 2019, the revised version of Law on
Judiciary? in 2021, and amendments to the
procedural laws. Concepts of unity of law
and unified application of law which have
similar meanings belong to the category of
vague terms in legal science. It is necessary
to clarify what participation is needed
from legislative bodies and the judiciary to
achieve this ideal purpose.

In the practice of the supreme courts
of some countries, unity of law is discussed
when there is a necessity to transfer the
assessment made in one field of the legal
system into another field. 3 In this case,
there will arise issues that keep the same
level of regulations in terms of concept and
transfer the assessment of the different
fields of law to another. For instance, the
Constitutional court of the Federal Republic
of Germany considers that institutions
included in the basic structure of the
constitution have a duty to ensure the unity
of the legal system before all citizens, and it
is transferred to apply some interpretation
of the constitutional concept into ordinary
law.

1. Theory of law and concept of the
unity of law in civil law science

At the level of legal theory, unity of
law, unified systematization of positive
law, and unity of the organic system of
law and concept, all have the sole purpose
to present legal norms, concepts, and
understanding to law users in a unified

' Constitution of Mongolia, State information,
1992, No.1; amended on December 14, 2000 and
November 14, 2019

2 State Information Compilation (2021) No. 5

3 Baldus Manfred, Die Einheit der Rechtsordnung,
Heft 168, 1995, S. 11.

4 BVerfG 12, 45 /54/.

way. As Kelsen states, some theories serve
the above mentioned purpose of creating a
basic norm, such as creating opportunities
for combining into one legal norm which
has supreme power when briefing positive
legal norms. Additionally, they create
the necessity to provide unification with
supports of unified codification or within
the level of organic structure, ensuring
the internal integrity of the legal system,
creating the “collective consciousness of
the nation", creating coherence between
the unity of legal institutions and unity of
law, unifying law via general parts of the
regulation, establishing the unity of the
system in which the content of legislation
does not contradict, and implementing
combined interest of the state. It is obvious
that these branches of legal philosophy
solely are not sufficient to establish the
unity of the legal system and application
of the law.

2. Theory of unity of law in science of
state and law:

State and legal positivists criticize the
theory about representing the unified
interest of state developed by Jellinek who
is a researcher from the 19th century. This
currently has no sociological basis and
cannot be determined objectively; instead,
the state is a conflicting interest of plural
ethnic groups. On the contrary, he explains
that a variety of organizations that exercise
state power does not hinder to constitute
a unified state if the state clearly regulates
and delimits the powers of the units in
its organizational structure through the
objective legal system. He also assumed
that this separation of power and further
hierarchical system of power are the roots
of the will of the state not to have conflict,
and the basis for the unification of the
target unit called the state.®
> Baldus Manfred, Die Einheit der Rechtsordnung,
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The pure theory of law by Austrian
researcher Kelsen, states that a "unified
system of law is an expression of the united
will of the state” and puts forward the
hierarchical pyramidal structure of the legal
system and the theory of "basic" norms.®
According to Kelsen's view, the basic norm
is an expression of the formal unification
of the legal system. As he stated, concepts
that require a pure normative solution /
rational solution that leads to the unity of
law /have consequences of building unity
of state at the sociological level, further,
creating internal coherence of the legal
system and interdependence of content.
Later, although this theory was accepted
worldwide, commonly applied theories that
aim to solve conflicts of the legal norms are
conflicting with each other, and real issues,
such as new regulations conflicting with
higher level norms, same level regulations
conflicting with each other, etc., remain
unsolved by the pure theory of law.

To solve these conflicts, some
researchers suggest weighing the interests
behind the curtain by using the principle
of annulling conflicting norms and filling
the legal gap.” For instance, Savigne
recommended obliterating the legal gap
through application by analogy. Later,
Kelsen combined the concept of the unity
of legal system by researcher A. Merkl into
his pure theory of law and suggested a
solution to establish unity of legal dogmatic
and the content of the entire legal system.®
According to this, any legal solution should
have logical linkage when reflected in the
law and unity of law is defined by clarifying,
applying analogies, generalizing, and
transferring cognitive results to structures

Heft 168, 1995, S. 128-131.

6 Hans Kelson, Theory of Pure Law, 2nd ed.,

7 Karl Engisch, Einfbhrung in das juristische Denken,
11.Aufl., 188/235.

8 Baldus Manfred, Die Einheit der Rechtsordnung,
Heft 168, 1995, S. 149.
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when interpreting laws.

In this way, unity in law becomes
flawless and the process of outward
appearance applies to both the legislative /
enforcement bodies of the state. According
to the above-mentioned statement, it is
rendered that the unity of law is able to
be implemented through the interpretation
of laws or mainly by the activities of the
judiciary.

3. Participation of the Judiciary in
ensuring the unity of law:

The application of the law is a
comprehensive  notion  that indicates
preparing a solution to be given by the
legal system in a particular case. The duty
to establish the theory of law application is
not only assigned to legal science, but also
it should be assigned to the judiciary. The
main function of legal science is to provide
legal education, and it indirectly affects
the application of the law by the legislation
and judiciary via the implementation of this
function. This principle is also applied in
the theory of law application. The function
of legal science also covers studying and
criticizing the methods of substantial legal
application.

In most legal systems, there is no law
to apply or interpret the law. However,
Article 5 of the Civil Law of Mongolia and
two thirds of Article 1 of the Civil Law
of Switzerland have covered the slightest
regulations in this regard. Even though the
theory of law application is not mentioned
in the Constitution, it states that the rule
of law which is the primary principle of
the Constitution should be served in
courts and law users. Furthermore, the
constitutional principle of equal treatment
and establishing legal certainty requires
that similar cases should be decided in
the same way, the requirement to clearly
write down how the law is interpreted,
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establishing internal judicial supervision
and legal certainty. Within this sense, it is
possible to deliver a critical opinion on the
judgment in the democratic rule of law.

Based on the abovementioned
statement, legal science should support
the legislative process and application of
the law and does not need to establish
it. However, legal science must provide
criticism and assessment of the application
of laws by administrative bodies and courts
after studying the application of law in
judicial practice. Hence, it is obvious that
the application of law in judicial practice is
crucial for us. As for a methodology of law
application, the methodology of applying
the law of all courts, including the Supreme
Court, should be at the theoretical level.

In this situation, it is possible to
strive for the ideal purpose of having
no internal contradictions in legislation.
Also, the Constitution itself should be
understood and applied without any
ambiguity, consequently, the possibility of
establishing the unity of the legal system
may arise. However, within the context of
the "product” of legal interpretation, which
is not physically delivered, the court will
decide what "unification" is, and this will
be a conscious constitutive factor, not a
detriment to the unity of the legal system.

Il. Judicial reform and role of the
Supreme court, comparison:

Within the scope of legislative reform
in 2002, the role of the supreme court was
mainly considered through amendments to
the Constitution® made in 2019, the Revised
version of the Law on Judiciary™ in 2021,
along with the amendments made to the
procedural laws for improving the system

9 Constitution of Mongolia, State information,
1992, No.1; amended on December 14, 2000 and
November 14, 2019

10 State Information Compilation (2021) No. 5

of judicial review. The process of reviewing
cases by the Supreme Court significantly
changed with several amendments in
2021. It is obvious that general conditions
for reviewing cases by the Supreme Court
are aimed to review legal disputes that
are fundamentally important for further
developing laws, establishing unity of
law from the changes in LOJ, article 172.2
of Civil Procedure law", article 123.2 of
Administrative Procedure law, article 40.1
of the Criminal Procedure law. It is possible
to conclude that the initial goal of the
procedural law of establishing justice in
the case of a dispute is ranked after the
main goal of the unified application of the
law of the court of review. According to
this, it is possible to conclude that the early
goal of the procedural law of building
justice is ranked after the primary purpose
of establishing a unified application of
the law of the Supreme Court when the
dispute arises.

1. Article 172.2.1 of the Civil Procedure
law: Article 25.7.5 of the revised version of
the Law

Judiciary states that in order to ensure
uniform application of the law, the Supreme
Court shall adjudicate rulings of appellate
instance courts as cassation instances for
eliminating differences at the primary and
appellate instance courts on application
of law. It should be clarified whether
these legal provisions of the Supreme
Court reviews cases for ensuring uniform
application of the law within the scope of
eliminating differences at the primary and
appellate instance courts on application of
the law, complying with the Constitution.

The appellate court may apply different
law that is applied in the decision of the

" Civil Procedure Law, adopted on January 10, 2002,
Journal of State Information, 2002, No.8

Amendment on 2021: legalinfo.mn
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first instance court when legally justified.
According to article 48 of the Constitution,
power of this court is to supervise law
application of first instance courts. In the
situation where the application of the law
of the first instance and the appellate court
is different, there will not be a "difference
in the application of the law" in the true
sense. Because the powers and functions
of the appellate court granted by the
Constitution are to review the decisions
of the courts of first instance under its
jurisdiction at the legal and factual level.
Article 29.1 of the Law on Judiciary states
that the appellate instance court consists
of provincial and capital city courts and
the appellate instance administrative court.
Provincial and capital city courts and the
appellate instance administrative court
ensures unity of law in the territory under its
jurisdiction. Hence, applying laws different
from the courts of the first instance is its
power provided by the Constitution and
other laws, but the application of the
law should be clearly understood by the
participants of the cases when resolving
the same legal disputes. Therefore, in the
literal sense, the fact that the first and
appellate court decisions differ from each
other does not undermine the unity of law
application. It is not the only case where
this occurs.

It should be distinguished from the
concept of a worse position of rights. If the
reviewing court changes the decision in a
way that is not beneficial to the appellant,
it is interpreted as a reformatio in peus.
And the researchers suggest that such a
phenomenon of worsening the position
of rights within the scope of ordinary
procedure for resolving civil cases in court
should be prohibited.”

2 Buyankhishig B, Civil Procedure Law, first edition,
2021, at 179

,
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However, there is a risk of losing
the unity of law application in the true
sense if the appellate court applies the
law differently than previously applied or
deviates from the law application practice
of the higher court. According to the
experience of foreign countries, the risk
of conflicting decisions is referred to as
a situation that the ruling of an appellate
court deviates from decisions of a higher
court, other courts of the same level, or
another panel of the same court, and
situation of establishing general principles
and the conditions for establishing abstract
legal norms.®

The power of an appellate court is at
first reviewing whether the court of first
instance applied the law correctly.” Within
this power, it is appealable to the Supreme
Court without additional criteria when
there is an occurrence of a difference in
law application according to article 172.2
of Civil Procedure law, article 123.2 of
Administrative Procedure law, and article
40.1 of the Criminal Procedure law. On
the one hand, this leads to the negative
effect of reviewing every appellate court
ruling that deviates from the decision of
the court of first instance, regardless of
whether it complies with the law or not. On
the other hand, it is not possible to review
cases in a situation if there is no different
application of the law but has a conflict in
the fact or there has no difference in the
decisions of the first instance and appellate
courts, but the law was applied differently
from the decisions of other courts that
resolved similar disputes. Thus, appellate
court decisions that are different from
the practice of other courts or its previous
practice, create the risk of mislaying the

uniform application of the law.

3 Hefller in Zuller, ZPO, 28.Auflage, §543, Rn. 11-13.
% Y. Joachimski, Interpretation of Civil Procedure law
of Mongolia, at 242
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[t may create interest in clarifying law
application by appealing to the Supreme
Court for participants of the case when
the appellate court applied a different law
from the court of the first instance. But the
difference in the application of the law is
often considered as an element of public
interest that is discussed in the horizontal
axis. There is no precise regulation in article
172.2 of Civil Procedure law, article 123.2
of Administrative Procedure law, and
article 40.1 of the Criminal Procedure law
in this regard. These are embodiments
of the policy of limiting the scope of the
jurisdiction of the Supreme Court to review
disputes by law. If we consider the position
of other researchers, Tserendolgor S. viewed
these amendments as the phenomenon
that describes the Anglo-American which
is a filter system or mechanism of judicial
precedent that officially entered the legal
soil of Mongolia for the first time. Thus,
it should be clarified whether it conflicts
with the legal culture and tradition of
Mongolia.® She emphasized the opinion
No. 20 on the role of courts with respect
to uniform application of the law®™ by the
Consultative Council of European Judges
which states that "In the CCIE's view, the
public role of a supreme court, which
consists of providing guidance pro futuro
thus ensuring the uniformity of the case
law and the development of law, should
be achieved through a proper filtering
system of appeals".” She concluded that

> Tserendolgor S. "The concept of criteria for filing a
complaint for review and the role of the Supreme
Court: Becoming methods for ensuring uniform
application of the law" (2021), at 5, Legaldata.mn.

6 CCJE, The Role of Courts with Respect to the
Uniform Application of the Law, Opinion No
20 (2017), https://rm.coe.int/opinion-no-20-
2017-on-the-role-of-courts-with-respect-to-the-

the purpose of resolving cases by way of
review procedures of TSC stipulated in the
revised version of the Law on Judiciary, is in
compliance with the purpose of "ensuring
uniform application of the law".

However, it is questionable whether
a revised version of article 172.2 of Civil
Procedure law is the proper method to
reach this above mentioned purpose.
Compared to the previous article 172.2.1
of Civil Procedure law, cases reviewed by
the Supreme Court are drastically mitigated
under the abovementioned law; as a
result, the load on the TSC will decrease
significantly. | conclude that in the scope
of a former law, the court's activities which
were operating on a larger scale based on
the ground of "failure of a court to apply
the applicable law, application of law that
should not be applied”, were temporarily
suspended, and only a small amount of
complaints were acceptable even though
there were many complaints from the
participants of the case. From this situation,
many participants in legal relations and
a small number of researchers started to
consider reviewing filters which represent
the filtered system and mechanism of
judicial precedent, as inappropriate.

For instance, a regulation of the court
that has not conducted reqular "stare
decisis" will review the case only on the
ground of the "difference between the
decisions of the first court and the appellate
court” and not reviewing other cases, is a
legal element of common law system that
countries applying judge made legal norms.
And it indicates that these differences
between the decisions of the above two
courts are vital like "legislation”.

uniform-a/16807661e3. , Since  our domestic legal system
7 CCJE, The Role of Courts with Respect to the
Uniform Application of the Law, Opinion No adopted many abstract general laws
20 (2017),  https://rm.coe.int/opinion-no-20-  following the continental legal system
2017-on-the-role-of-courts-with-respect-to-the- uniform-a,/16807661e3.
2023 Ne 1 (103) 75




tradition, the main role of the TSC has
always been to review the legality of the
decisions of the appellate court. Hence,
article 172.2.1 of Civil Procedure law
abstractly determined as "failure of a court
to apply the applicable law, application
of law that should not be applied”. The
Supreme Court interpreted these provisions
by focusing on the law. "Applicable law" is
interpreted as laws regulating the disputes
between participants of the case, "Law
that should not be applied" is interpreted
as laws irrelevant to the disputes between
participants of the case, "Applied incorrect
interpretation of a law" is interpreted as
the relevant provision was understood and
applied in a different context and meaning
than that prescribed by the law.™® It is
apparent that there is ground for rendering
two-level decisions unreasonable since
reviewing the main source was legislation.
Thus, article 176.2.4 /5 of Civil Procedure law
states the consequence of annulling both
the decision and rulings. But Article 176.2
of the Civil Procedure law has remained
on a larger scale than the filter of the
precedent law. In other words, accepting
the cases with "discrepancy” and annulling
both decisions that should be removing
differences. Nevertheless, the stare decisis
doctrine of case law declares only one of
these two decisions as the applicable norm.

Thus, in our system, which is the core
of the problem is the written legislation and
the basic principle of the court's operation
is the rule of law principle, it is questionable
that limiting the powers of the Supreme
Court as eliminating the difference in the
law application between the two lower
courts. There is no option "whether to
respect the law" or "not" in case of wrongly
applied law in two-level courts. In addition,

18 TSC: Detailed interpretation of Civil Procedure law,
2014, 3rd ed, at 414

,
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the lack of review in many other cases is
evident from the comparison of old and
new regulations. The issue of lowering the
overload of the TSC may be an important
aspect for the revised versions of these
regulations. This is caused by article 172.2
of the former Civil Procedure law and other
equal regulations that had wide application.
For instance, the participant in the case
may easily have the opportunity to appeal
to the Supreme Court, based on his or his
lawyer's "legal” point of view regarding the
misinterpretation of the law when there is
a lack of official interpretation. However, it
is implemented by transferring TSC to stare
decisis operation of case law which cannot
be a sufficient guarantee of "enforcement
of the law" in a country with a large
number of written laws. And it is proven
by the circumstances that many cases are
not acceptable to the TSC.

On the contrary, it is appropriate to
provide the power to review disputes that
principally have fundamental significance
which are becoming issues in a large
number of cases understanding that review
is conditioned by public interest, along
with the replenishing article of 172.2 of the
Civil Procedure Law with the vague terms
with necessary goals and objectives of TSC,
such as "developing the law" and "ensuring
the uniform application of the law". The
public interest in developing law as unified
is understood to be that it aims to prevent
different decisions of appellate courts by
reviewing commonly concluded contracts
at model and process levels at once,
expressing a unified position on numerous
similar cases.

However, Article 172.2.1 of the Civil
Procedure Code is aimed at eliminating
differences in the decisions of courts with
mutual supervision at courts of a lower
level, and not at keeping the whole legal
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practice as unified. Thus, it is not possible
to conclude that it is an operation to
ensure the above mentioned uniformity
application of the law.

2. §172.2.3. The circumstance in which
the court applied the law by interpreting
differently than the interpretation of the
Supreme Court

Article 25 of LOJ, Article 172.2.3 of Civil
Procedure law mentioned that the ground
of the court applied the law by interpreting
differently than the interpretation of the
Supreme Court. Thus, it should be refined
whether it leads to the application of
interpretations that are inconsistent with
the law, thereby contradicting the principle
of enforcement of the law. Even though the
above mentioned ground is one criterion of
the TSC accepting cases, this does not mean
that the court's decision will be compared
to the official interpretation of the TSC
when it is reviewed. According to the
above-mentioned statement, procedural
and substantive laws are still applied in
cassation instances. Though, it is a factor
to review whether the interpretation of the
appellate court complies with the law and
whether it needs to be updated when the
appellate court rulings deviate from the
interpretation of the TSC. In other words,
it is an opportunity to double-check the
previous method of interpretation when
reviewing the legality of a decision that
does not comply with the interpretation.

In comparison, when reviewing disputes
in the Federal Supreme Court of Germany
/BGH/, based on the combination of the
following indicators, which are 1/. legal
disputes contain common fundamental
issues; 2/ the decision of the supervisory
court is necessary for the further
development of law or the establishment
of unified court practice. Article 543.2 of
CPC of Germany explains disputes contain

common fundamental issues as courts
have reached contradictory solutions from
each other or deviated from the decision
of the higher court. Further, there will be
a situation where legal certainty will be
lost due to these different decisions.” In
this case, the Federal Supreme Court /
BGH/ will accept the dispute for review
and will review the complaint only if there
is a violation of rights according to article
§545.1 of CPC of Germany.

Violation ~ of  rights  expressed
by violation of procedural rules or
incorrect application of substantive legal
regulations.?® Different requirements shall
be applied to substantive and procedural
complaints. The complaint for review is
considered reasonable when the procedural
error would have affected the appellate
court's decision. Since the presumption of
law applies in this situation, respondents to
the review complaint are obliged to prove
that the error did not affect the decision
at all. Based on the above, the higher
court with the continental legal tradition is
conducting a review directing to the legal
regulation when reviewing the grounds of
the complaint even in situations where it
deviates from its own practice.

But within the scope of a revised
version of the regulation, it also remains
unclear whether the Supreme Court will
exercise review directing to the legal
regulation or based on the stare decisis
doctrine that descends from the previous
Supreme Court's decision, which checks
rationale if there is a difference that
decides whether or not it will be bound
by the previous Supreme Court's decision
and interpretation like the Anglo-American
courts. In the framework of the previous
law, the regulation with the content of "...

¥ Hefler in Zuller, ZPO, 28.Auflage, §543, Rn. 13.
2 Hefller in Zuller, ZPO, 28.Auflage, §545, Rn. 1.
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applied incorrect interpretation of a law..."
is now replaced by composition in Article
25 of LOJ and Part 1.3. of Article 172.2.3 of
the Civil Procedure law. If these conditions
are reflected as a criterion at the level of
filing a case by complaint in order to reduce
the overload of TSC, and in terms of the
content examination, TSC reviews back its
own interpretation of the law, it will be a
more clarified provision with no difference
in principle from the previous law.

On the other hand, it creates an
inefficient  mechanism to  supervise
interpretations that do not have the force
of law in a legal system in which abstract
general laws applied in the situation of the
supervision of the TSC are carried out within
the framework of the stare decisis doctrine
which does not exercise review directed
to law, and the review is carried out only
with the content of the decision which
deviates from the previous interpretation
of the TSC. It was mentioned that part
1.3 of Article 172.2.3 of Civil Procedure
law demanded applying the interpretation
of the TSC which is inconsistent with
the law. If we explain these as only a
phenomenon that legalizes the criteria for
filing a complaint in the supervisory court
and assume that review on ordinary laws
will be implemented after the initiation of
the proceedings, then there will be less
risk of TSC apply an interpretation that in
conformity with the law and not suitable
for the legal relationship. However, in the
system where judge-made law applies, the
interpretation and decision of the Supreme
Court are rendered as a legal act, and if it
is interpreted that it will be implemented
by the review directed to it, then it is
considered as regulation is incapable of
representation for our legal system.

lll. Conclusion:

,
WM WYYXWIAH CYPTANT, CYAANTAA, M3A33/IUAH XYPIIN3H

1. Article 172.2.1 of the Civil Procedure
Code is aimed at eliminating differences
in the decisions of courts with mutual
supervision at courts of a lower level, and
not at keeping the whole legal practice
as unified. Thus, it can not be a method
for ensuring uniform application of the
law. Article 172.2.1 of the Civil Procedure
Code should be in compliance with the
principle of ensuring unified application of
law stated in Article 25.1 of LOJ, and this
regulation should not have the function of
granting discretionary solution of the TSC.

2. It is important to abolish the concept
of "the Supreme Court making the final
decision” in the legal consciousness of
the public and to cultivate the attitude of
accepting the decision of the first instance
court as well.

3. It is suitable to interpret that article
172.2.3 of the Civil Procedure Code only
legislates the criteria for submitting a
complaint for review to the court, and the
review of ordinary law will be implemented
after initiating proceedings.

IV. Suggestion:

1. Within the scope of §172.2.1 of
Civil Procedure law, to replace regulation
with the meaning of ensuring uniform
application of law following article 25.1 of
LOJ.

2.Within the scope of article 172.2.3
of Civil Procedure law, if it is explained
as to review decisions deviating from the
interpretation that complied with the law,
and if there is an interpretation that does
not comply with the law, a mechanism
for the TSC is to review its interpretation
compared to the law, creates the conditions
that correctly determine the application of
new regulations.
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MOHIon YAC fAXb LWYYXUAH XXULIAT

C.BAT-OPLUUX

[. Opwwun
[I. MoHron ync gaxb LYYXUAH XALWKT
a) LUyyXuAH XALWIMIAH OMNrONTLIH Tanaap

b) MoHron ync faxe LYYXMIAH XULUMIAH Tanaap
. JyrH3nTUMH opoHA,

' YHOC3H XYYNWIAH 3pX 3yAH XYPI3N3HTMIAH Cyanaad
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MOHION YNC OAXb
LWYYXUAH XXULNr

»Y CBAT-OPLUNX. YHACoH XYYJMH 30X 3YMH XYP333HMVH Cyanaaq

l. Opwwmn

MaHal yNncbiH Xyynb 3yMH canbapt
WYYXMIH XULIMMAH Tanaapx cyypb OyT3n
xapbLUaHry cyyng oyioy 2009 oHf rapcaH
bereep 3H3 Hb b. TYHOUMAMMIAH “MOHFOSbIH
3PX 3yW 03X XKUWIMMKH 3pX 3yWH acyydan
(LLyyxuiaH  Xxunwur)”  c3O3BT  AOKTOPbIH
33p3r  FOPWNCOH  cypanraa  GancaH.”
Ooktop TyHOWNr Tyc cypmanraaHpaa “Ync
OypuIr 3px 3yMH TOTTOMLLOOrOOP Hb fMap
H3r 3pX 3yMH Oyna xampuarnax, TIpXyy
X3MX33, Xfi3raapaac rapax OOnoMXryn
M3T33p OWNMOX WMPC3H Ye X3AUMH33 aph
Xouopy33. YyHUM OaTanraa Hb LUYYXWUAH
KULLAT X3P3M3X ABAMbIN YC Oyp caniiaaH
O3MXUX, ©6epUMH  OpHbl  TOTTONLOOHA,
TOOOPXOW  TYBLUMHA,  X3P3MNK  IXINCIH
aBgan oM. MoHron Ync 4 3H3 acyypang
wiyy  nparMatvk - Gamp  cyypwvHaac
XaHAAX, XULWIMMAH 3pX 3YWM  XerKYynax
Waappnaratan HarHa."? rCH AyrHINTUNN
XWX OanB.

T B.IyHOWNar, “MOHFOMbIH 3pX 3YyM [3X KWULIMUIAH
3px 3ynH acyypan (LUyyxuin xunwmr)” (JoKTopbIH
33p3r ropuncoH 6yt331., MYWC, 2009). “"A.Temep,
B.TyHOMNar, XapblyyncaH 3px 3y KUWrmiH
3px 3y, OnoH yNcbiH HUATUIAH Ga XyBWMMH 3pX
3yMH xapunuaH xamaapan (Yb, 2005)" 6onoH
“B.IyH6unar, Xuwruiin spx 3y (Y6, 2008)"
33P3r  LUYYXMAH  XMWMAH - Tanaapx — LOKTop
TYHOUM3MMIH ©MHeX BYT33/yYA Hb [OKTOPbIH 33p3r
FOPWNICOH [133pX CydanraaHbl yp AyH Gomx rapcaH
Ganarnir gypaax Hb 3ymTam. IH3 Tyxaw TyHOWUnar,
“MOHIoMbIH  3pX 3yW [A3X XULIMMAH 3pX  3YyWH
acyyoan (LLyyxuid xuwwmr),” 7p Tanaac ya.

2 TyHOWN3r, “MOHIOMbIH 3PX 3y A3X XUWIMIAH 3pX
3yiH acyypan (LLyyxuiH sxuwmr),” 120p Tan.

OHeenep Oyloy 2022 oHbl banmonaap,
WYYXMWH XUWIMAH  Tanaapx H3r C3A3BT

OyT3N1, 3CB3N  HAapWUMBYMNICAH CyLanraa
WMHI3P XapaaxaH rapaaryl n  OanHa.
DHaXyy Hexuen 6Gampan Hb o LIYYXWUIAH
XUWMMAH  Tallaapx  CyAanraa  MaHau
yncag a4 xonborffioo HIMHT anaqmxcaH,
53BN OMA  TYH3MWMMAPYYN3H  CyAnax
Waapanararyurasp  WYYXUWH  KULLMAH

Tanaap XaHrantran M3On3rTani OONYUXCOH
M03 YTrbIr UA3PXMAMK BarHa M OrTXoH
4 boporaoxryr H6arHa. LLyyxunH xuwrumr
eeTOO aryymx Oammar 3x cypBamx 0onox
WYYXMWH LWAAABIPUAH Tanaapx COHWUPXON
MaHan ynceiH xyBbh 2010-4 OHbl OyHA
YE3C 3PUMMTIN HIM3IIAC3H Oanpar.® SH3 Hb
IOyH TYPYYHA, XYYNUMH npaktuk canbapr,
Tyxaunban MoHron ynceliH [O334  LyyX
(uaawwg "YOW" rx) 6GonoH  LLyyxuiin
epeHxui 3esnen (uaawwmn “LLUE3" rax)
WYYXVWH WAXABIPUAH CydanraaHbl axung
2010-4 OHbl AyHA Ye3C 3p4MMTIN aHXaapax
boncHooc xaparagar. Toapyynban, YOLL-H
ooprapax  LyyxuiaH  cyprant, cypanraa,
M3O331NMMH Xyp3a3n3H (uaawwmg, "LLICCMX”
X )-C 3PXM3H raprafar LWyyxuiiH M3a330371,
apra 3yrH ynupan TyTMblH “LLIyyx 3px m3g3n”
sMx3trang 2014 olbl 1 gyr3sp gyraapaac

3 2010-4 OHbl AyHL Ye33C LYYXWMAH LUMAABIPUIAH
Tanaapx COHMPXON 3pUnMTaN xerkuxeq 2006 oHA
H33racoH “Legalifno.mn”, anaHrysa TyyH LOTOpX
MoHron YnceiH YXLU-H wunasspunH caH, 2011 oH
H33rAC3H “Shuukh.mn” 33par XyynuinH M3a33001AH
LUaxMM CUCTEMYYL Hb Yyxalm Yypar rymusTracaH
MOMMIAT OypAax Hb 3yMTai OOMoB yy.
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3XMH  “LUYYXUAH  WWNOB3PUMAH  AyH
LUMHXWNT3" TC3H LWKMHD BynaH HaMIracoH?,
2015 onp LLICCMX-c “LUyyxmnH wmnasspT
OVH LWWHXWAM XMWX HIFAC3H apraynan”-
bIr aHxnaH BonoBCpPyymX, caHan OonrocoH
Banpar 60on°, LLIE3-C LYYXUIAH WINRNOBIPUIT
cypanraa WUHXUAM3HAA aXIblH 3PranTag,
opyynax, WYYXUAH WUAABIPUIH  LLIYYMXK
CYANanbIr XerKYYN3X, WYYXUNH NPaKTUKUIAT
CyOnax ax’mbil  eprexyynsx 3opunroop®
2015 OHOOC XOWW ©HeeapuAr XypTan
“MoHron  YNcbiH  WYYXMWH  COHrOMOnN
WAMABIPUAH  SMX3TMN" HUAT 6 OOoTUMK
X3BM3H rapracaH, 2017 oHA  LWYYXWUIH
WMMAB3PT AYH LUMHXWATS XMAX YUT Yypar
Oyxu Gre paacaH 3esnenuir Hanryynca
banpar.’

TYYHYA3H, WYYXUWH WUIAABIP, yIMaap
WYYXUAH  KMLUMTMWH - Tanaapx  COHMPXOnN
2010-4  OHbl  AyHA  YyE3C  3pYMMTIN
H3M3MOCIHUNT XYYUH aKaJeMUK,
bonoBcponblH ~ canbapaaCc 4 xapax
BonomxTon. Tyxamnban, MoHron yncblH
WX CypryynvmH Xyynb 3yWH Cypryynuac
3pXN3H rapragar “dpx 3yn" oatryyng 2016
OHbl 4 Oyrasp Ayraapaac 3XM3H “LYYXUIH
WMMAB3PT OYH LUMHXMAM” XMAX [3CIH
WWHY OynaH HAM3rAcaH3C® rafHa, TyC
CYpryynumH POREENIIEETS LLYYXUIAH
WMNAB3PT AVH LUMHXUAMS XMAX AaanraBap
erernex Hb H3M3racoH bawmpar.®

4 WE3-LUCCMX,  “MoHron  yncblH  LUYYXMWH
WMNAB3PT  AYH  WWHXWAMS  XUAX  apradnan,”
(Cypanraa, 2015), 1p Tan.

> MeH T3HA.

& "MOoHron YNcbiH WYyyXUAH COHFOMON WWUAABIPUIAH
avxtran-lll 6ote”, Judinstitute.mn, 2018 owbl 5
capbliH 25-Hp y3caH, http://www. judinstitute.mn/
main/221--iii-.html.

7 "LUYYXMAH  WWAABIPT  AYH  WWHXWUAMD XWX
4Mr yypar Oyxuid 3eBNENUIAH TULLYYHUA COHIOH
WwanrapyynanteiH yp AyH,” Judcouncil.mn, 2018
OHbl 4 capblH 20-HA, y3caH, http://www.judcouncil.
mn/ins/main/193--.html.

& "lLuH> pyraap Xx3BR3rasH rapnaa,” Law.num.edu.
mn, 2018 oHbl 4 capblH 20-HA y3C3H, http://law.
num.edu.mn/news/76

° MuHun  Oue Tyc cypryynba  2013-2018  oHbI
XOOpOHA, BakanaBpbiH aHrMg, cypanuax bancaH
Gereen WAHXYy Cypanuax XxyrauaaHgaa MYWC-

YYH33C  y3B3M,  LUYYXMWH  KWLWMMIAH
Tanaapx H3  C3O3BT  OyTI3N,  3CBIN
HapUMBYMCaH cypanraa LUMH3P
XapaaxaH rapaaryn Oanraa eHeeapuiH
Hexuen 0anpan Hb  WYYXUAH KULWTAAH
Tanaapx Ccydanraa MaHam yncag  ad
XONOOrAN00 H3MHT anfumMxcaH, 3cean oug
TYH3rMWPYYN3H Cyanax Laapanararymrasp
WYYXMAH  XKWWIMAH  Tanaap XxaHrantraw
M3L13r T3 OONYNXCOH MAMIC UNYYTINM3P,
MaHaW yncag WYYXUAH XULWIMWH Tanaapx
cymanraa  H3H - Waapgnaratan  Oawraar
UNTFX BarHa raxk y33x Oonox 6onoB yy.
2017 oHp HokTop [. baspcamxaH 4 rCH
WYYXUAH  KUWIMAH - Tanaapx  Cyganraa
MaHaW yncaf H3H Waapafiaratanl Oawvraar
LLOXOH TaMI3rN3CaH banpar'.

[33px waapanarbiH ynMaac, 3H3Xyy
B3Cpar OWYBIP3IIPID  LIYYXMAH XKMLUMUNH
Tanaapx acyyonbir XeHAeXWUMr 30puNoo.
Tonpyyn6an, 61 3Haxyy 6MYBIP33P AOKTOP
TYHOMNSrMMH - “MOHTOMbIH - 3pX 3y 119X
XULWMAH 3px 3yiH  acyypan  (LLyyxuin
XULWKT)" OYTIINA  WYYMXKIIINTIN  XaHAAxX
3amMaap "LLyyxniH xuwur byloy npeleneHT
MX oy B3" 6onoH “MoHron yncag, wyyxmmnH
KULLWM OpLUVH Bangar yy, XapaB TnitM 6on
TIPXYY XKMULITMAM XaaHaac Ofox écton B3
MX XOOPOHAOO HAapWUWH XONboO Xamaaparn
Oyxun 2 acyynTbiH Tanaap eepuiH Ganp
CYYPUNT MA3PXUANIXMUT 30PMHO. DUSCT Hb
OYTHINTMUH opoHA, 2021 OHA WMH3YN3H
HavpyyncaH “MOHron  yncbiH  LWYYXMIAH
Tyxan" xyynb (Laawmg "MYLUTX" rx)-unH
Xonooraox 3yWn 3aantaf, aHaam3 XUnX,
[33pX 2 acyynTblH Tanaapx TyC XyynaunH
Bavip Cyypunr Toopyynaxbir 30pUHO.

X3CypryynuiH npodeccop  O.MeHxcanxaHbl
"YHOCOH Xyynb Tamnbapnax apra’ xu43an, pd4
npodeccop C.bonopmaa “MpraHum  3px  3ymH
X3p3rn33-2" xu4an, axnar Garw [.5atbonabiH
"3axmpraaHbl 3pXx 3yMH X3P3r33-2" XMYIINYYANAH
XYPIIHA  WYYXMAH  WAAABIPT  AYH  WKWHXMNAI3
Gararyn xmnaar HancaH.

0 [.baspcaMxaH, Ipx 3yWH C3Tr3M3HUNA  OPHMH
uarmiH acyygan (MeHxuiaH ycar, Yb, 2017), 98-
99p Tan.
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Il. MoHron ync paxb LWYYXUWH
XULINr

a) LLyyxuiH XuwrniiH Tanaap

LLYYXMIH XKMLWIAM 13X 1oy B3, 3CB3N
LWYYXUAH XKMLLAT TX SMapXxyy 3ymn banpar
B3 MX aCyynTag TyWiblH HAapUH TOOOPXOM
XapUYNT erex Hb H3H 63pxW33nTan 613 33.
[3C3H X3OMM Y, ePeHXUM TaHWH M3O3XYMH
XYP33HA,  O33pX  acyyntag  epeHxuu
Gavignaap xapuynt  erex  OONIOMXTOW.
Tyxamn6an,  akagemwd  C.HapaHrapan
WYYXUAH  XKUWMMAH - Japaax Ganpnaap
TOA0PXOMNMXKI3:

“LLyyxuiH xuwur (nat. praecedentis;
aHrn. Judicial precedent; op. CynebHbin
npewueaeHT) - TOAOPXON X3PrUnH Tanaap
LLYYX33C rapracaH WWUAB3P Hb HUWT LUYYX
Oyloy [OOL LWaTHbl LWYYX33C TeCceeTin
X3prWWr  WWMNAB3PN3X3L, 3aaBan  jarax
MepAeXx YHASCN3r33 OOMCoH xypaM. L.
Hb POMbIH LUYYH Tacnax axunnaraaHz HaH
qyxan yypar rymusTrax 0arx33. AHru-
aMePVIKUIH 3pX 3yH Oyn Oyxun yncyynan
(AHrnun, AHY, KaHag, ABcTpanu 33par)
LK. -1Ar 3pX 3yMH 3X CypBa/mK X3M33H
XYN33H 3eBleepper 0Oereed 3px  3yWH
TOMTONLOOHBIX Hb YHAIC CYypb Oonaor6anHa.
S4r33p yncal 30HXWNX Ganraa HOMMONbIH
Jaryy Wyyrd Xuwrinr oy 6onroxaoo 3px
3YMH X3M X3MX33r 01 GONrodorry xapuH
36BXOH XYHUA MOH YaHapT CyypunaH 3px
3yMH epeHXMi 3apymaac ypraH rapcaH
TIPXYY 3yMnuiAr Tombeongor GamHa. LL.x.
Hb Oycap OMOH YNCaL 3pPX 3YyWr X3P3rnax
aCyyanbIr WWUMAB3PNAX, XYYNIUAH XUNOANAT
HOXOX, 3aHLLMbIF XYM33H 36BLU6ePSeX au
xonborgonTon Gamaar; XUWIMMAH YHOCIH
[133p farax Mepaex Oyw Xyynb TOrTOOMXMNL,
HIM3NT OPYYMX, Xyynbh Tamnbap xmnmosr
lOM."ﬂ

" C.HapaHrapan, MoHronbiH 3px 3yWMH aHrnu, opoc,
NaTVH XagMar 3X Tofb 6uanr, AHXHbI X3B. (ALMOH,
VB, 2007), 604.

LLYYXWUIAH CYPTANT, CYOANTAA, M333JUIMAH XYP33M3H

[33px  TOOOPXOMNONTOOC — Xaparhax
OYMUNaH, HIMHT WYYXUAH XULWUT IA3T Hb
aHMN XanHWM  “precedent”-TanM  agmnTraH
onnrorggor Tyn, “precedent”-r aHrnu xan
[53p X3pX3H TawnbapnargcaH Gawraar
Xapax Hb 3ymTan. Tyxamnban, bnemkuiH
XyynvMnH Tannbap Ttonba “precedent” Hb
Lapaax Oanpgnaap TOLOPXOUIOrAXK33:

", WyyxuaH - wyyx  3px  M3aannr
XIPIDKYYIIIX FBLAAA LUMHD X3M  XIMXK3I3r
XYM33H 36BLUESPY, X3P3rM3X 3amaap Xyynb
OyT33X Oyn sBhan; 2. [lapaadniiH TeceeTsn
(akT 3CB3N acyydan aryyncaH Toxmongon
Oyloy KeMCyyaunr WWAAB3IPN3X3A, YHOICIN
ok Oym ©MHe Hb LIMAABIPNIIFOCIH
ToXvonmon byloy kenc."?

XapwH Hoktop TyHOunar “MoHronbiH
3PX 3yM 03X XUWIMWH 3pX 3yWH acyydan
(LLyyxuniaH xmwmr)” 6yT133n033 “Xuwriu
Tyxah  OWNronT” MCGH O34  CABWMUT
opyyncaH Oampmar Gereepm 3HIXYY X3C3rT
WYYXMIH XULIAM TX 10y B3 MX acyyntag
XapWynaxbir 30pbCOHP. Tap33p  LLYYXMIH
KULWMMAr fapaax 6anmanaap TOA0PXOMNCOH:

“Xuwwur Gyloy npeueneHT Hb epreH
yTraapaa ypbg 00X 8HrepceH ToxXMonanbIr
XOXMbIH fiBOANTaW XUWWH y33X, YpbAa
OMHO  X3PX3H  WMNAdFACH  Gananbir
yOaax TOXMOMAONA XaprafizaH y33X Xy4uH
qadantal XaM X3MX33 1OM. DH3 TepuiH
KUWMAM - WyyX33C  ragHa  3axvpraaHbl
Gawvryynnara, XyBb 3Tr33f, XYYNWUWAH 3Tr334
raprax 0OonHo. XapwH sBUyy YyTraapaa
36BX6OH LUYYX eepunH Gonoon eepesc
0330, LWaTHbI LWYYXUWH LWUNAABIPUAT AaraH
MePAeX, 3X CypBaiX OONroH X3p3arnax Oyn
X3M X3MX33 IOM. DH3XYY YTTbIr Hb LLYYXMIH

2 Bryan A. Garner ed., Black’s Law Dictionary, 9th
ed. (Thomson Reuters, 2009), 1295 (“Precedent,
n.1. The making of law by a court in recognizing
and applying new rules while administering justice;
2. A decided case that furnishes a basis for
determining later cases involving similar facts or
issues.").

B TyHOWN3r, “MOHIOMBIH 3pX 3yM [3X XXULLMWAH 3pX
3ynH acyypan (LLyyxuian xuwur),” 11-14p Tan.
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KULLME X3M33H3."”

Oepeep x3n03n, [Loktop TyHOMN3r
WYYXUAH  XUWrmiar - “lwyyx — ypba,  60omx
BHIepCeH 3CBIN LNMAB3PMATACIH 68pUNH
Donoon eepeec [334 LWATHbI  LUYYXMIAH
TOXMONZON 3CB3N  WWAABIPUAT  XOXMBIH
ABOANTAM  XUWWH  y33X, ypbd ©MHe
X3PX3H  WWWOSFACOH  Gamanbir  ygaax
TOXVONAONA, Aarax Mepaex, 3X CypBax
DONroOH X3P3rNaK OYyM X3M X3MXK33" XK
TOOOPXOMITK33.

MeH LokTtop M'yHOoMnar “AHrno-CakCoHbl
3PX 3YMH TOrTONLOOTON OPHYYAAS, WYYXUIAH
WMNAB3P Hb 3aaBan farax Mepaex Xy4YuH
yapantam Oampraapaa TyxawH —yncgaa
anbaH €cHbl 3pX 3yWMH 23X CypBanXxug
Toouorador ©OanHa. XapuH anbaH EcHbl
3pX 3yWMH 3X CypBamXwa TOOLOrAooryw
bonoBy anbaH €cHbl Oyc XapransaH y3ax
WMHXTIM XUWIMMIAH X3N03p pOM-repMaHbl
3pX 3yMH TOITONUOOTOM OPHYyydad 3apum
TOXVONAONA, X3p3rnaraasr."™ racaH banpar.
Bepeep x3103N1, X3OUUM3P AHTO0-CaKCOH
DONOH poM-repmMaHbl 3px 3ynH Oynyya eep
XOOPOHO0O  WMHTerpaumynargax —Oaviraa
OonoBY, LWYYXUAH XUWIMAH Tanaap as
V33X TyxalH Oynyyosn Xonboraox WmHX
YyaHapaac ypraH rapax oHusor 6ananbir

XapransaH Vy33X Hb 30XWCTOM Tanaap
LYPLX33.

MCH  X3OMM 4,  T3p33p,  HaNdL
EPeHXWA  TOQOPXOMNONTBIF  3C  TOOLBOJ

WYYXUAH SKMLUKAT T3X 10y B3 X acyynT,
MeH poM-repMaHbl Oyloy 3X raspbiH 3pXx
3YMH OYN O3X WYYXUAH XKULWMMAH OHLOT
0onox TYYHMI XapransaH y33X LWUHXUIH
MeH YaHapblH Tanaap L3Mr3p3Hryr, OypaH
LYYP3H Tannbapbir xapaaxaH ereeryi oM.

H3raHT MaHaW yncag, WyyXurH XUWur
M 10y B3 M3X acyynT, MeH poM-repMaHbl
Oyloy 3x ra3pbiH 3pX 3yMH OYN A3X LYYXMIH
KULLTUIAH OHUJIOT BONOX TyYHUIA Xapran3aH

" MeH T3Hg, 12p Tan.

V33X WMHXWUAH MeH YaHapbiH Tanaap
IO3NMP3Hryn,  OypaH  OyypaH  Tannbap
xapaaxaH Oanxryi 6airaa ydpaac, [O33px
acyynTyyAblH XapWynTbir ragaag yncyyobiH
SPOIMTAMMH  OYT3MYYA3IC  cypanuax
bonomxtor oM.  XKuweanban,  [noH
YNC Jaxb LUYYXWMAH KWIMMAH - Tanaapx
CypanraaHn, Hanmdn Hemee Oyxui OyT33n

Bonox  TEKMER E [HH & 2 DEiA T
=aI] (R, 2009) -c cypanuax
0©onox oM.

ANOH  YNCbIH  XYYNWMWH  TOrTONLOOHA,
"IUVYXUAH  KMWIAT Hb  MPaKTUKUNAD
3axvppar” raroasr. ©epeep xanban, 3H3
Hb XYYJIMAH NPaKTUKT axkunnax Oyw 3Traag,
(yyHA, Wyyrd, NpoKypop, emreenerdy Hapbir
Gartaax OWArodor) LUYYXUAH  KULLITUAT
XYHOSTMX, TyYHWAr  pgaraH  Guenyynax
éctonm rax ownrox 6Gampar X yTratan.
DH3 Hb XYyllb XYHWWT 3axvpfartan agvn
TOCTIN y4paac, epPeHXMNO Hb “LyYXMIH
KULIMMAH 3aaBan Grenarasx xy4” XaMadH
H3pnaroaar.?

Mx433, Ar  HapuvBunaH  x3anodan,
WYYXMAH  KWMWIMMAH - 3axmMpax  CyObekT
Hb WyyL yTraapaa 3eBXeH Lyyr4 n
Oampmar.  XapwH,  npokypop  ©omnoH
eMreefnierdy Hb LWyyA yTraap  LUYYXWUIH
KULWWIT - 3axuMpargaxrym  yyuvp  anueaa

XYYNUAH acyyanbiH Tanaap aMap 4 caHaa
[3BLUYYNI3X Hb 46neeTan oM. 3BY, T94r33p
XYMYYC Y M3C3H LIYYryY33p 66pUMH XYCCIH
WUMABPUAT  rapryynaxbir  xycosr 0Oanp
CYypuvH [O33p Oammar y4paac  LUVYXWUIH
“LUYYXWUIAH KAWKUM-F YA TOOMCOPMOX Hb
yTraryn 3ymn 6ereef, T3rCH33C LUYYrY Hb
WYYXUAH  LUIYYXUAH XKULIWIT 3axmpargaHa
MX YPbAYUICAH HOXLeNMUr TOOLOOSMOH
X3P3r XsHaH  LUMWAB3PMAX  aXunnaraaHg,
OPOMUCOH Hb WYY YP [LYHTA  Hb
ovnromxTon. WnHxyy ypryynan 6ognson,
MPOKYPOP, eMreeneryvnH axun 4 r3CaH

5 RBRERE THUREZORAT =5ThHa B
11 ( HZEM. 2009) .
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LWYYXMIAH “LIYYXWAH XNWAr'-T 3axmparonar
X Xk bonHo.  “LUyyxuiH  xumwmr”
NPaKTUKUAr  3axuppar TCH  Hb UM
yTratam tom.'™

Byp uaawwmnban, “WyyXMnH XuLwmr-H
Henee Hb 36BX6H XYYNUMH npakTuKaap
4 30rCOXTYM HWWMM T3P YWIT Heneenesn
V3YYNO3r XX XaMaxry GavixblH aprarym
oM. H3M3HT LYYXUAH XUWKUT Hb XYYNUNH
NPaKTUKUAr  3axuMphar  yamp,  YyH33C
ynbaanaag 3HTMAH MPr3OMAH HUWMM TP
YUIT Hb ©6epWWH Heneenavnr y3yynmosr
MOMAT HALaax donomxrym o6ms 3.7

Wianxyy 033p [OypacaH  acyypantam
X0NHOOTONroop, LWYYrY Hb flaraaf, LWyyXuiH
XUWWIT 3axupargmar Ounss rx  acyynt
TaBUrAAX Hb 3aWLWryn. DH3 acyynTbiH LieM
XapuynT Hb 3PX TArW Oanx 3apyMblH
waapanara dangar 6avHa.

DH3 Hb 10y MC3H YI B3 M3B3M1, HUAT yNC
OpHbI X3MX33H[, OIOH TOOHbI LYYy Banx
Gereen wyyrdy TyCc Oyp X3p3r MapraaHbir
XfHaH  WWUMaBapnaX  Gampar. DH3  Hb
Xon0oraox Xyynumr wyyrd oyp eep eepuiiH
Banp cyypviHaac eep eepeep Taunbapnax,
X3p3rn3x OOMOMXKTON T3C3H yr oM. [38Y,
WYYXUAH  WWAWNOB3PUAT  XYN133H  aBax
3Tr3’ammnH Barp cyypaac aBy y3B3J, aNb
Y LIYYr4TIM TaapcaH Gal agun TeceeTan
X3PTUAH  XYBbL H3MH  WXWA  LLIYYXUAH
WWAABIP rapaxryl 0on 3H3 Hb  TarW
Oyc(anraBapnaH ragyypxaracaH) — Xapar
OonHO."® ALMn TeCeeTan X3PrMnH XyBbf M
WYYXUAH WWNOB3P eep eep rapax ssaan
Hb 3annwry Ganpar ydupaac (LyyryniH
xapaaT Oyc GamanblH 3apyvM), LIYYXWIAH
[aBX 3aangax TOrTonuooroop  LWyyxXumnH
WWXABIPUIAT  3aCaH  CalXpyynax, H3MmH
WXMNCrIX yin siBL epHeder. Toapyynban,
WYYXMWH JaBX 3aangax TorTonuooroop
X3p3r MapraaH Hb  XaMIUWAH  3LUCUIH

6 MeH TaHA.
7" MeH T3HA, 12p Tan.
8 MeH T3HA, 19p Tan.

LLYYXWUIAH CYPTANT, CYOANTAA, M333JUIMAH XYP33M3H

Gangnaap “raHu Oamx” yncbiH [A3374 LLUVYX
YPYY WUWIKAXK, TYYHAR WWROBIP33P Oyx
YNC Aasiapx XyynurAH Tamnbap, X3parniad
SUCUAH 3U3CT HIMH Wkmn Oonrorgpor.”
TUMM33C, LYY Hb X3OMMMI3p WyyA yTraap
WYYXUAH KUWATT 3axmparggarryn xaamm
Y, aAnN TECOBTIN XIPrUMH XYBb[, LLYYXUIH
WWAOB3P HIMBH Mxmn Oanx ecton (3H3
Hb YNCbIH A334 LWYYXUAH WKUAABIP33P
H3MH VXKMNCTIrAM3r) y4paac YicbiH 1334
WYYXUAH WWAOBIPTIN 36pYML6H rapcaH
WYYrYUIH LWARABIP Hb XYYMHIYA Oonpor.
SH>  Hb  WYYMYUMAT  WYYXUAH  KULLATT
3axmpargax sBASbIr 3annwryn donrogor.

TyyH4N3H, ANOH YNCbIH  CyAnaayabiH
OYHO, WYYXUWH XUWIMWH Tanaap MapraaH
M3TM3MLUD3H  ©pHeceep WPCIH  X34MM v,
WYYXUAH XNWKUT Hb 1. LLIyyXWMAH “H3r3sxaH
wmnaeap” 6arHa, 2. TOOOPXOM HIM X3par
MapraaHbir  WWWAB3PM3CIH  “LIYYXMIAH
WWUALABIPUAH YHOICIIX X3C3T AypAaracaH
LyrHaNT” GanHa, 3. LLIyyXminH WwmnasspunH
YHOSCM3X  X3C3IT  AypAarfcaH  “XyynvnH
Tanaapx LyrHanT” GarHa X WUHXYYAUH
Tanaap Gapar mapraaH Oawmxryw rarunr
TIMA3MN3X X3p3rTan.

b) MoHron ync pgaxb  LWYYXWUIAH
KULWMNAH Tanaap
X3p3B [033p AypAcaHYnaH, LWyyxXunH

KXUWIMAH OpWKWH Banx LUeM YHACIIAUNM
3pX Tarw Oanx 3apuMblH Laapanara
X Y383/, MOHron yncag 4 MeH LWyyXuiH
KULWWM OpWWH Oanpar Hb rapuaaryi oM.
Yymp Hb MOHION YACbIH YHACIH XYYNUIH
14 gyrasp 3yvnuiH 1 g3x xacarm “MoHron
Yncag Xyynb €Coop OpLWWH Cyyraa xyH Oyp

9 MeH TaHA.

2 YncblH 4334 WyyX [00L  LWATHbI  LUYYXWAH
Wnnasap(TyxalH H3I MapraaHbl Tanaapx Xyyib
3YMH [LYTHIAT) Hb OMHeX LWIYYXWIAH KULIMITN
36PUANACOHUAT  XYALUIH  TIBYMX, YYHWUUT  3yi
30XMCTOM 3K Y33H XYM33H 36BlesepceH 6on
TyXaH 6MHOX LUYYXWUAH XWULINE XYYUHTYA BonX,
TIPXYY [00[, WaTHbI WYYXUIAH WNAABIP(TyXanH Har
MapraaHbl Tanaapx Xyyfb 3yMH OYyrH3T) Hb LIWHI
LUYYXWIAH >Xnwur 6onox Toxvonaong xaMaapaxrym.

2 MeH T3HA, 3-9p Tan.
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Xyynb, LYYXUAH eMHe 3pX Tarwl banHa.”,
2 pmax XacarT "XYHWWr yHA3C, yrcaa, Xxan,
apPbCHbI BHI®, HAC, XYNC, HUATMUIH rapan,
Gavigan, XepeHre YMH33, 3PXINCIH axun,
anbaH Tywaan, WallvH LWyTnar, y33n bogon,
DoNoOBCPONOOP Hb ANraBapnaH ragyypxax
yN B6onHo. XyH Byp 3px 3ynH 31334 OanHa.”
MX XyynbyuncaH bavaar.

Tunm3¢ MOHIon yncam Y MeH LLUYYXMIH
Xuur Gavpar, uaalnaan AnoH yNchiH
HIMH agnn LWYYXUAH KULLWAT Hb XYYIUAH
NPaKTVKMAM  3axupd  Dampar X y33x
bonoxoop GarHa. DHIXYY apryMeHTUMr
WUnyy ToAopxon OonroxbH Tyno 6oaut
XWLW33r erex 3amaap Tannbapnas. Bepeep
x3an03n, 3HIXYY X3C3rT boamt Gampan g33p
YNCbIH 1334 WYYXUAH  KULWKUE  XYYITUAH
NPAKTUKNIT X3PX3H 3axmpy barcaH, banraa
Tanaap aedy y3be. WHXyy y33xA33, “OpoH
cyyuHbl TanbarH 3epyy” -T3M xonborpox
X3par MapraaH? n33p Tannbapnax 6onHo.?

H3axamxnary J. OAOHU3LU3MIH
HIX3MX13NTaM, Xapuyuary “CymT epree”
XXK-g xonborgox Xapruir LWNAABIPASCIH
MYOLLU-H  XAHanTblH  WaTHbl  UPr3HUK
X3PrUMH Wyyx xypangaaHbl 2010 oHbl 02
capblH 09 eapunH N2134-p TOrTOOMbIH
I3Nr3pYYNIH Tarnbapnas.

X3prnmH aryynra/Tos4non/:
Haxamxmsrd  Hb 2007 oHbl 11 gyraap
capblH 29-Hun epep “Cymt Bpree” XXK-c
HUNTUIAH 30puynanttam 60.2 M.kB Tanbaw

2 "OpoH CyyuHbl TanbamH 3epyy”-TarM xonbormox
X3p3r A3 Hb OPOH Cyyl XyAangax Xyhanaad
aBax rp3araap xyaangard (Xxyynuiad atrasg 6anix)
Hb XyZdanmaH aeard (MpraH 6arx) Tang rapasrasp
TOXMPCHOOCOO AyTyy Tanbantal OpoH Cyyubir
LWWIXKYYACIHTIM XONOOrA0X MapraaHbIr X3MH3.

2 MuHun 6ue , "OpoH CyyuHbl TanbanH 3epyy” -Tan
XoNnOorgox X3par MapraaHbl Tanaapx  LUYYXWIAH
WNNABIPUIH Hexuen bGanpans 2018 oHA aHanu3
XUAX  DarcaH oM. XapuH 3HIXYY WATIANIAH
XyBb[l, Lar xyrauaaHbl ©0NoOMXo0C LanTraanaag
TyC MapraaHTtam xonborgox 2018 OHOOC XOWMLIX
WYYXUAH  WUMAABIPT  XapaaxaH aHanmmM3  XUmx
amxaaryn 0Oonoxbir AypaaxbiH 33p3rud3  Xynusn
eybe. XonbOrAox aHanu3blr fapaa AapaadviH
CyLanraaHfaa opyynax Tenesnereetsi OaviHa.

OyXUi OPOH CyyLbIr BMYNIeX 30pUNIroop
XyAanmax, XxyfannaH asax rapaar Oanryynan
XygangaH ascaH. Xapuyuard Hb 2008
oHbl 02 pyraap capbiH 24-HLO OpOH CyyL,
XYN33NU3X aKTaap Oampbir HIXIMXKN3rYMg,
XY/I33M3H  erceH. [3731 OpOH  CyyLHbI
Tan6avraa 2008 oHbl 10 gyraap capbiH 24-
HUM B8P X3MXMX Y33X3[, TOXMPOJLCOH
X3MX33H33C 10.82 M.kB-p AyTyy OawcaH.

HaxaMxn3nuniiH Waapgnara:
Xapuyuar4aap OpOH  CyyuHbl TanbawH
OYTYY  X3MX33r  M6HreH  AyHra3p
TOOUOH  OyuaaH  Tenyynax/UX254.4/

XapuyuarduiH Tamnbap: Haxamxard Hb
OPOH CyyLiaa XyNn33H aBax yems3 yr tandamvH
XAMXKIIHUA  Tyxal M3AC3H Oyloy M303X
ObonomxTon DancaH y4up  Waapgnara
raprax 3px33 anacaH /MX255.1.1/

TyC X3prunr XsHanNTbIH WaTHbI  LLUYYX
WMNABIPNIXA3I, [aBX 33angax  LaTHb
WYYXMWAH  LUAAGBIPUAT  X3B33P  YNOIDXK,
XapuyLardvinH XAHANThIH XypMaap
rapracaH rOMAMbIT  XaHraxrym OPXMCOH.
XAHaNTbiH  WaTHbl  WYYXUAH  X3B33p
YNO33C3H [aBX LUATHbI WYYXUAH WKIAABIP
Hb “WX-H 254 pyrasp 3ymnumnH 254.4"%
I3X X3C3IT 3aacCHbl Aaryy HIXIMXKII3MYUIAH
Waapanarsir xaHracaH Oanpar.”> Gepeep

2 MoHron yncblH MpraHuin xyynb (2002 oH), 254
LIYr33p 3. DA XEPOHTUIH JOrONAMbIH Tanaapxu
XyLangaH aBaryniH 3px, yypar.

254.4 XypanfaH aBary 3H3 XyynumH 254.3-T
3aacaH 3[, XepPeHIUIAr Xyn33H aBcaH bon xynangary
Hb TM3P33HWMA YH3L XyBb T3HUYYMSH AyTYY 34
XOPOHIMINH YHUIT OyLaax TenHe.

254.33H3 XxyynumH  251.3-T 3aacHaac 6Oycan
TOXMONZONA, XyLanfary Hb MP33HL 3aacaH Too,
XIMX33H33C [yTyy 34 XepeHre WarscaH 6bon
XyBanmaH aBard yr 34 XepeHrnnr XynasH aBaxaac
TaTran3ax 3pxTan.

251.3.YyprvH  rynusTrang, HoutoM  Henee
Y3YYN3X33pryn 6oN 34 XepeHTUH 3apuM X3CrUiAr
nyTyy Oyloy rp3sHA 3aacHaac eep Oapaar 6Gara
X3MXK33r33P LUMMKYYAICIH, SCXYA 34 XOPOHTUMH HAM
X3C3r Hb JOronfonTon GancaH 4 TyyHUAr OGyxang
Hb [OrONAONTON X Y33XIyW.

SpX 3yMH M3O33NAMNAH HIrACH cucteM, http://
www.legalinfo.mn/law /details /299.

% HUMCN3NUH LIYYXUH . OnoHUALMIAH
HIXaMXNTaM  CymT epree XXK-o  xonbormox
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xan03n,  Wyyx33C  XypanmaH — aBardmur
NX255.1.1%6-1  paryy  Wwaapdax  3px33
anpaxryv Oyoy xyaanmaH aBardvmnr TyxanH
OpPOH Cyyublr XyN33X aBax yed3> OpOH
CYYUHbl TanbamH X3MX33HWM OyTaranbir
M3a3x Bonomxrym GarcaH rx y3CaHIP,
TYYHUM HIX3IMXKIINMUT XaHraX33 MK X3K
bonoxoop 0OarHa. DH3 Hb, OPOH CyyLHbI
TanbamH 36pyyTa  XOnbOrhoX  X3PrunH
XyBbA “Xypanparyvir TyxalH OpOH
CyyUbIr XYJ133)K aBaxX yef33 OPOH CYyYL|Hbl
Tan6amH X3NMDK33HUW AyTargnbir M3p3X
GoNOMXIYM” TCOH  LUYYXWUMAH KUK
YANUUMK DancHbIT Xapyynx 6arHa.?” IHaxyy
WMIOB3P33C XOWLL Y TIC3H, “OPOH CyYLHbI
TanbanH 3epyy”’-TaM XONbOrmoX X3prnr
YNCbIH 0334 WYYXUAH XSHANTbIH  LIATHbI
NPraHUA X3prmidH  wyyx33c 2015 owHbl 01
capblH 13-Hbl 64PUIT XYPT3N, A33p AypAcaH
YHOSCN3M33p “OpOH CyyLHbl TanbarH ayTyy
X3IMX33HWNI HEXeH Tenbep rapryynax” Tyxan
HIX3MXKIAMYAUIH Waapanarbir OyraMnr He
XaHrax< WWAOBIPAICIIP MPXKI3.28

X3pruvr wmnasspnacaH 2009 oHbl 12 capbiH 04
enpuiiH N2960-p maragnan, 4.

% MoHron yncbliH MpraHuin xyynb (2002 oH), 255
fyraap 3ywn. XyAangaH asary waapanara raprax
3pX33 angax.

255.1. [Japaax TOXxvongonn xypanmad
Wwaapanara raprax 3px33 angaHa:

255.1.1.30, XepeHre Xynaak asax yem’ yr 34
XOPOHIUIH  JOronfnbiH - Tanaap M3ACH  Oyoy
M33X GONOMXKTOM Barxaf, TYYHWUIAT Xyn33H aBCaH;

OpX 3yMH M3A33MNMMWH HIrACH cuctem, http://
www.legalinfo.mn/law/details /299.

7 TyxalH WYYXUAH XKUWWT  Hb  XaMIUMH  aHX
YYCCH Tanmaap M3pdxrym Oawraa xagui u, Jl.
OAOHLPUSMMIAH — HIX3MXKJIBNTIM  A33PX  XIPTUMH
wunasspnax  yen YOLI-H  XsHanTbiH - WwaTHbI
VPr3HUN X3PTUNH LUYYX TyXaH WYYXWUAH XAULLNAT
X3B33P YNL33XK, TYYHL 3aXMparmxa.

281, X.TOBMIH H3aXaMxXnantnn “Cymt epree” XXK-a
xonborgox YALLU-H XsHanTblH WaTHbl  UPrIHWIA
X3PrurH WwyyxuiH 2011 oHbl 10 gyraap capbiH 25
OLPUIH WNNAB3P,

2. b.baspxapranbiH HIXaMXIATIN WX yrncuinH
spang”  XXK-g  xonbormox YALU-H  XAHanNTbIH
WaTHbl UPMHUMA X3prnH WyyxunH 2012 oHbl 02
ayraap capblH 07 egpuiH WMMAB3P,

3. C.HapaHTysarumH Haxamxnantan “tOy dm Cun”
XXK-pg xonborgox VY[IOLU-H XAHaNTbliH  WATHbI
MPrIHUI X3pridH wyyxuiH 2014 oxbl 01 gyraap
CapblH 23 eApWMIH LUIMNAB3P 33Pr33C XaparaaHa.

aard
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XapuH  YIALI-H  XAHanTbiH  LWaTHbI
WPMHUA X3prMH  Lyyx33c 2015 oHbl 01
capblH 13-Hbl egpuiH “Ux ymncumnH 3pang”
XXK-g  xonborgox  C.OpasHaxaprasbiH
HIX3MXXJTIN"-T3N  X3PrUNr WNALBIPNIXLID
OMHOX  LUVYXUAH  KMULLUTUIAT  ©OPYUICEeH
Cangar.

X3prumH aryynra/Tos4non/:
Haxamxnsrd Hb 2011 oHbl 11 gyraap capa
“Nx  yancuH 3pang” XXK-C - HUATWAH
3opuynanttanm 71.1 M.kB Tanbaw 6yxuii opoH
CyyubIr eMUNIeX 30pUNroop rap33 Hanryynx
XyAannaH ascaH. Xapuyuary Hb 2011 oHbl 12
nyraap capbiH 01-HO OPOH CyyL, XYN133ML3X
aKTaap OampbIr H3X3MXII3MYML XyN331r3H
erceH. [3T371 OpPOH CyyuHbl Tanbawraa
2014 oHbl 04 pyraap capbiH 25-HUin egep
XOAMXMAT  XUWNMH - y33X34  TOXMPONLCOH
X3MX33H33C 3.71 M.KB-p ayTyy 06ancaH.

H3X3MXM3nnH Waapanara:
Xapuyuardaap OpOH  CyyuHbl  TanbanH
ayTyy X3MXK331 MEHreH LyHr3p
TOOLOH OyuaaH Tenyynax/Nx254.4/

XapuyuaraniH Tamnbap: H3XaMXnard Hb
OPOH CyyLiaa Xyn33H aBax yenss yr tanbanH
XIMXIIHNM  Tyxalh M3AOCOH Oyloy M3a3x
bonomxTor 6anicaH y4vp  Waapnnara
raprax spx33 angcad /MX255.1.1/

XSHaNTbIH LaTHbI LWYYXUIAH
WWNABIPUIH YHAICIIX X3C3IT, “HaXaMxKnary
C.2posHaxapran Hb 2011 oHbl 12 pgyraap
capblH 01-HWM efep OPOH CyyLL XYN33/L3X
aKTaap XyN33H aBcaH. HaxaMx/13ry Hb OpoH
CYYUHbI Tanbawr TyxarH yen XaMxyyniax, 34
XOPOHIMNH [OroNanbir M3A3X OONOMXKIyI
DavicaH X y33X  YHO3CIAN  Danxrym
DaiHa. OpOH CyyLHbI TanbamH X3aMXK33HMN
3epyyTan Gavpan GapwarbiH alMrnanTbiH
fBUaA  M3O3rOdx  OonomxkTon  pang
Lorongon ouw 6onHo. MMMA HIX3IMXKI3MY
C.oppsHaxapran  Hb  WX255  pyraap
3yywnuH - 255.1-0  3aacHaap  xygangad
aBCaH OPOH CyyUHbl Tanaap lWaapanara
raprax 3px33 anfcaH M y3H3" Max33.
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DHaXyy “XypangaH aBaryMAr anuvBaa
OPOH CyYLIbIF XYJ133)K aBax Yef33 OpOH
CYYUHbI Tan6anH XaM)X33HUN AyTaranbir
M3A3X GOMONMDXKTOM” X Y33X LYYXMIAH
XULIWT Hb BHBBLPWNT XYPT3M YPraKMXK
DanHa rax xanx 6onoxoop OanHa.?

IHXYY H3ITM3H yrH3B3M, “OpPOH CYYLUHbI
TanbGarH 3epyy”-To1 xonborhox Mapraas
XyBbA “XymangaH aBard Hb anuvBaa
OPOH CYYLIbIT XYJ/133)K aBax yef33 OpOH
CYYLHbI TanGarH XaMXX33HUIN gyTaranbir
M3A3X BONOMXKTON" X LUYYXUNAH XULLIAT
X3P3arKMXK Oawraa Tyn, aHxaH ©OomnoH
[aBX 3aanhax LWaTHbl LUyYryng  SHIXYY
XULWWIT 3axvpargax xaHgnaratan 6anx Hb
3annwryn 6m3 33. LLyyry Hb TyC WyyXWWH
KULWWIT 3axvpargax yypartavi ovw xagmn
4, TYC LWYYXUAH XULWWITIA  38pUUIACeH
WMNAB3P rapracaH TOXMONLONA, XSHANTbIH
LATHbI WYYXUAH WMAABIPIIP TYC LLYYTYNNH
WWAABIP Hb yraac Xy4uHryn Oonox eHpep
Maragnantan. TMMM y4paac, X3p3B LUyyry
Hb TYC WYYXUAH XULWTMIAT M3A3X N barraa
Don anvBaa fMap HI3MH WantraaHaap
TyXavH KULWINITIN 3epUnnaceH
WMMaBapuAr  anbaap rapraxaac bycap
TOXVMONAONA WUAHXYY LUYYXUAH SKULWUITIN
36PYUNLACOH WMNOB3P rapraxbir XyC3IXryw,
WMHMX Y Waapgnarary 0m3 33. YyHTIM
X0nbooTONroop, emMreensry Hap Hb TyxanH

2 1. MOTO® XXK-g xon6oraox T.3-H HIXIMXK3NT3M
X3pruH - Tanaapx  YALW-H  XAHanTbiH - WwaTHbI
WPI3HUIA X3pTUiH Lyyxmid 2016 oHbl 06 pyraap
capbiH  23-Hui  eppumnH  001/XT2016/00774-p
TorToon,

2. [OyHa wmaHpan XXK-g  xonborgox 0O.0-H
HIX3IMXKJI3NTAM  X3PrMWH  Tanaapx YA -H
XAHAATbIH  LWATHbl  WMPM3HUM  X3PIUH  LUYYXUIAH
2016 oHbl 06 pyraap capbiH 30-Hun egpuiiH 001/
XT2016/00872-p Torroon,

3. Xypg rpynn  XXK-g  xonborgox  J1.B-H
HIX3IMXXN3NTaM X3pritH Tanaapx YOLUXLWWXLL-H
2016 oHbl 05 pyraap capblH 17-Hun egpunH 001/
XT2016,/00522-p Tortoon,

4. 10y bu 21y Mponeptnt XXK-ga xon6orgox LL.M-H
HIX3IMXKITINTIM X3pruiH Tanaapx YALWXLWNXLL-H
2017 oHbl 03 pyraap capbiH 09-Hui egpuiH 001/
XT20176/00255-p TOrTOON  33pr3sc  xaparaax
6alHa.

LYYXUAH XXMM M3ACIHUA YHACH O33p
0OpCOMAH  TakKTUKUAr  OONOBCPYYNax Hb
YP OyHT1 Oanx Hb OWNrOMXTOW oM. App
NPrag 4 MC3H, TyXaWH WYYXUAH XULWIMIAT
M3[C3H OON anvBaa OpPoH CyyLbIr XyAanaax
XyZangaH aBax yenss, TyXalH OpPOH CyyLHbl
TanbanH X3MX33r 3aaBan XaMXWUIT XUACHNIA
flapaa Xyfi33H aBax 33pra’p eepcaunres
Xapuyunaraxyynax Hb 3aunwryi. SH3 Hb
WYYXMWAH  KULIAC  LUIYYIY,  emreenerdeep
Xfi3raapnarfaxrymra’p  HUABME - oyxang
Hb Henee V3VYIIX, TIAHUAT XYYIUAH HIMH
aguMnaap  3axuMpy  Yagmaruar - xapyymk
BarHa 4 rx Y335k OOMox oM.

Joktop TyHOMN3rMnH xyBbA, MoHron
yncag WyYyXUAH KUWWr opwmnH  bampar
MX Y3C3H. Tap3a3p WMMHXYY y33XA433, TIPXYY
WYYXUAH  XKUWMAG - YHOCH  XYYAUAH
LUSUMUH  lumaeap  GonoH  YNcbH  A334
LWYYXUIAH abCTpakT Tarnbapaac onox ecton
X Y3C3H.3® SH3 Hb LUYYXUAH KULWIAND
XaaHaacC OJfloX eCTOM B3 MC3H JapaarvuH
Yyxan acyynTTai xonoorgoHo.

YHOCH XYYIMAH USUMWH WKUAABIPISC
WYYXUAH XULLTUAT ONIOX ECTOW MA3MTaN
caHan Har Gamnraa x3guMn 4, YNCbiH 0334
LYYXMIAH abCTpakT Tamnbapaac LWyyXMnH
XULWIMMAC  ONOX  E€CTOW  MA3IMAN  CaHan
H3rA3x DONoOMXry GarHa. Yunp Hb rafaag
YNCYyObIH  3PpO3MTOMMH  OyT33MyyAd3C
y3B3N (3H3XYy 03CP3ar OMYBIPUIAH XYPIIHL
xan63n, bnermknmH XyynuH Tamnbap Tonb
DonoH [33px AnNoH yNcbiH 3X CypBamkaac
Y3B31), WYYXUAH XULWNAT T3A3T Hb 3PX 3YMH
OHOJIbIH XYBbf,  WYYXUAH TOOOPXOW H3r
X3P3r MapraaHbir  XfHaH LUMAABIPAICIH
“lUMNAB3PUIH YHOICN3X X3C3IT AypharacaH
Xyynb 3yMH OyrHaAT" Gamx écton. TunmMaac,
YNCbIH 4337, WyyXUIAH abCTpakT Tannbapaac
OyC, YNCbIH 0334, WYYXMINH TOLOPXON X3p3r
MapraaH XsiHaH WW1AB3PA3CIH WNMABIP3IC
LUYYXUAH XULWIMIAT ONIOX Hb 3YWTIN.

30 TyHOWUN3r, “MOHFOMbIH 3pX 3yM A3X KULWMNAH 3pX
3ynH acyyman (LLUyyxuin xuwur),” 78-87p Tan.
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lll. AyrHaNTUAH opoHA,

OMHex x3aarT “LLyyXuiH Xxunwur byloy
npeueaeHT X oy B3 OonoH “MaHawn
yNcag WyyxXurH XUWwur opinH Ganpar vy,
X3P3B TUAM 0ON TIPXYY XKULLITMIAT XaaHaac
OJIOX ECTOM B3"” MX 66P XOOPOHA00 HaPUMH
xonboo xamaapan Oyxui 2 acyynTblH Tanaap
BOPUIH Barp CyypuUmnr UN3PXMANN33. SL3CT
Hb OYFHANTUIAH OpoHA, 2021 OHA, WNHIYAIH
HavipyyncaH “MYLUTX"-uiH  xonbormox
3yWMN 33aanTaf  aHanu3  XuMmX, Ospx 2
acyynTblH  Tanaapx TyC XyynuiH Oavp
CYYpUAr ToapyynHa.

Hargyrapt, MYLUTX-H “YnceiH 0334
WyYX, TyYHUA Oyp3aH 3px”-r XyynbymncaH
25 nyraap 3ymnuiH 25.4-1 “YnceiH 0334
WyyX [JaBX 3aangax WatHbl  WyyXuiaH
WAXLABIPUAT  XYYNIbL,  33acaH  yHO3C3A,
XYPMbIH Aaryy XsHaH y33X 3amaap Xyynb
X3P3MNIHWA HAraMan Oamanbir xaHraHa"
MC3H TOMBEONON LWUHI3P OPX WPC3H.
Ynmaap, TyC XyynumH 25.7-0 “YnceiH 0334
WyyX LYYH Tacnax axwunnaraaHbl Tanaap
Japaax  OypaH  3pXUUT  X3P3MKYYNIHD"
34, 25.7.5-p "YncbiH A334 LUyyX Xyydb
X3P3rN33HUA  HArAM3A  OanaNbll  XaHrax
30pUAro0p AaBX 3aanfax LUaTHbI WyyXUAH
Maragnansir gapaax TOXMONLOML XSHANTbIH
XypMaap XsHaH WWAB3PAX" MK 33ax33.
XyynbL, OypAcaH Aapaax TOXMONaJyyabir
Har Hb 25.7.5.a Oyiy “aHxaH 60soH
LaBX 33angax LaTHbl LUYYXWMWH  XyyMb
X3P3rN33HMIA 3epyyr apunrax” ra3caH x3car
oM. MYLUTX-H 033px 30xuMLyynantyygaac
Y3B3/1, YNCbIH 0330 LWYYX X3P3r MapraaHbir

XSHaH  WWMAB3PM3X  3aMaap  rapracaH
WWXABIP Hb XYYNUMH NPaKTUKMINT 3axmpax
WYYXUAH  KUWIAT  MeH X aryymrbir

XaHranTTam UnapXmMnNX bamHa.

XoépayraapT, MYLUTX-H “YncbiH 334
WyyX WYyyH Tacnax axunnaraaHaac bycan
acyyonaap  Xaparkyynax  OypaH  3px”-r
Xyynbyuncad 25 gyraap 3ymnumnH 25.8-T

LLYYXWUIAH CYPTANT, CYOANTAA, M333JUIMAH XYP33M3H

“LIYYXUPH  WAAAB3P, NPaKTUKT  YHASCMIH
MoHron YncelH YHOCOH Xyynmac Oycapg
XYYNMIAT 36B X3P3rNax Tanaap anbaH ecHbl
TannGapbir TaHXMMbIH CaHanbIr YHAICI3H
raprax  Oereeg  TawnOapbir  TOTMOJ
HUWTNSX" X 3aaXx33. Yr 30XWUyynanTbiH
YNCbIH 1334, LYYX33C raprax anbaH ecHbl
Tannbap  LWyyXuvH  WMVAB3P,  MPaKTUKT
YHA3C/I3COH bavix €cToy X  Llaaphnara
YNcbiH 4330 WyyxuiH abcTpakT Tamnbap
raprax spxuar anb 6onox xs3raapnax
30pUATLIr  aryynx Oarraa Hb TOLOPXOM
BaitHa.

X3p3B  YNCbiH 0338  Wyyx YHACSH
xyynvac Oycap Xyynuvnar 3eB  X3p3rfiax
Tanaap Tannbap rapraxaaa 3eBXeH LYyXMH
WMAAB3Pp,  MPaKTUKT — YHAOSCIX — raprax
bonnoo rax y3B3A, TyxalH Tawnbapbir
WYYXAUAH  XMWKE - M y33x  Bonox yy
MPX acyygan ypraH rapHa. Cynanaaqnid
3yI33C 3HIXYY 03CPar OUMUUNTUMH XYP33HA
TyXavH acyyasibiH Tanaap eepurH Gaunp
CYYPUINT  WIBPXMMNIXIYW. [3XO33, 3HIXYY
Hexuen Garpan Hb MaHaw YNCblH XyynuAH
TOrTONLLOOHbI H3M33X3H OHLON TyA, Laang
WYYXUAH  KAWIMMAH  Tanaapx Cydanraa
WUHXUAM3HAN aXUIA 3HIXYY OHLAOTMNM
YyyxanynaH y33x 3auiwrym  Wwaapgnara
Tynrapy Ganraa n 3HQ TIMISMIXWAT XyC3.
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I. Background

In the legal field, studies related with
judicial precedent were not conducted up
until 2009 and Dr. B. Gunbileg published
his doctoral study on “Issues of precedent
law in Mongolian law (Judicial precedent)"
in 2009. In his research, Dr. Gunbileg
concluded, "It is outdated to group
countries into different legal systems
and limit their action within its system. It
has been demonstrated by their action —
despite their legal system — countries are
willingly applying judicial precedent into
their system at a certain level. Mongolia
as well needs to adopt a more pragmatic
approach about judicial precedent and
develop the study of judicial precedent in
the future.” ?

As of 2022, a monograph or detailed
study on judicial precedent in Mongolia
was not still conducted or published. In
spite of this situation, | do not think that
the study of judicial precedent has already
lost its importance in Mongolia, or that
we already know enough about judicial
precedent and have no need to study them
in depth. In Mongolia, the interest in court
decisions, which is a source that contains
judicial precedent, has increased intensively
since the mid-2010s. It is because the

Supreme Court _of Mongolia and Judicial

! B.Gunbileg, “Issues of precedent law in Mongolian
law (Judicial precedent)” (Ph.D thesis, NUM,
2009). It is worth mentioning that Dr. Gunbileg's
previous works on judicial precedents including
"A. Tumur, B. Gunbileg, Comparative Law:
Precedent Law, Inter-relationship of International
Public and Private Law (UB, 2005)" and "B.
Gunbileg, Precedent Law (UB, 2008)", see page
7, Dr.Gunbileg, “Issues of precedent law in
Mongolian law (Judicial precedent)”.

2 B.Gunbileg, “Issues of precedent law in Mongolian
law (Judicial precedent)” supra note120.

3 Since the mid-2010s, interest in court decisions
developed intensively, due to electronic legal
information systems such as "Legalifno.mn”
opened in 2006, especially the judgment database
of the National Court of Justice of Mongolia, and
"Shuukh.mn" opened in 2011 played an important
role.

LLYYXWUIAH CYPTANT, CYOANTAA, M333JUIMAH XYP33M3H

General Council of Mongolia began paying
attention to the judicial decisions’ research
in the mid-2010. In particular, Judiciary
gazette, published by the Judicial Training,
Research, and Information Institute under
the Supreme Court of Mongolia on a
quarterly basis, added a new column
called “Analysis of judicial decisions” since
Jan 20144, Judicial Training, Research
and Information Institute developed and
proposed "Unified Methodology for the
Analysis of Court Decisions” in 2015°,
Judicial General Council published six
volumes of “Compilation of landmark
decision of Mongolian courts” since 2015,
aiming to expand judicial practice study,
develop court decision review studies and
develop court decision research study® ,
and it established an independent council
responsible for analyzing court decisions in
2017

In addition, interest in research
circulation of court decisions, and thus
judicial precedents, has increased rapidly
since the mid-2010s, as can be seen
in the academic and educational fields
of law. For example, in the Law Journal
published by the School of Law of the
National University of Mongolia, starting
from the 4th issue of 2016, a new column
called "Analysis of court decisions" has
been added, and at a university level,
assignments related to studying court

4 JGC-JTRII, ""Unified Methodology for the Analysis
of Court Decisions",” (Study, 2015), see page 1.

> id.

6 “Compilation of landmark decision of Mongolian
courts — Volume 1", Judinstitute.mn, seen on 28
May 2018, http://www.judinstitute.mn/main/221-
-iii-.html.

7 "Selection outcome of members of Council
responsible  for analyzing court decision,”
Judcouncil.mn, seen on 20 Apr 2018, http://www.
judcouncil.mn/ins/main /193--.html.

8 D.Bayarsaikhan, Contemporary Issues of Legal
Thought (MeHxuiit ycar, UB, 2017), supra note
98-99.
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decisions have been increased as well.® In
2017, Dr. Bayarsaikhan.D pointed out that
there is a great need for research on judicial
precedent in Mongolia.”

In this respect, this study aims to
address issues of judicial precedent.
Specifically, in this study, | try to express my
opinion regarding two very closely related
questions: "What is a judicial precedent?”
and “Do judicial precedents work in
Mongolia? If yes, where can we find it?
by critically examining Dr. Gunbileg's work
"Legal Issues of Precedents in Mongolian
Law (Judicial Precedents)”.  Finally, in
conclusion, | will analyze the relevant
provisions of "The Law on Courts", revised
in 2021, and aim to clarify the position of
the law on the above two questions.

II. Judicial Precedent in Mongolia
a) Concept of Judicial Precedent

It is very difficult to give a precise
answer to the question of what a judicial
precedent is or what kind of judicial
precedent exists. However, within the
framework of general knowledge, it is
possible to give a general answer to the
above question. For example, Academician
S.Narangerel defined judicial precedent as
follows:

"Judicial precedent - a procedure that
the decision of the court on a specific
case is the basis of which must be
followed in the decision of a similar case
by the general court or lower court. Court
precedents played an important role in the
Roman judicial process. In countries with
the Anglo-American legal system (such as
England, the United States, Canada, and
Australia), judicial precedent is recognized

® D.Bayarsaikhan, Contemporary Issues of Legal
Thought (MeHxuiH ycar, UB, 2017), supra note
98-99.

0 D.Bayarsaikhan, Contemporary Issues of Legal
Thought (MeHxuiH ycar, UB, 2017), supra note
98-99.

as a source of law and is the basis of their
legal system. According to the doctrine
prevailing in these countries, the judge does
not create legal norms when establishing
precedents, but only formulates those
things that arise from the general principles
of law based on human nature. Judicial
precedents are important for resolving the
application of law in many other countries,
complementing legal gaps, and recognizing
customs; amendments to the law and
interpretation of the laws are made based
on the precedents. "

As can be seen from the definition
above, since judicial precedent is understood
as the English word "precedent”, it is worth
looking at how "precedent” is interpreted
in English. For example, in Black's law
dictionary, "precedent” is defined as
follows:

1. The making of law by a court in
recognizing and applying new rules while
administering justice; 2. A decided case
that furnishes a basis for determining later
cases involving similar facts or issues.

Moreover, Dr.Gunbileg tried to answer
the question of what is judicial precedent in
sub-topic called “Concept of Precedent” in
his research “Legal Issues of Precedents in
Mongolian Law (Judicial Precedents)"?. He
described the judicial precedent as follows:

"Precedent, in a broad sense, is a
norm capable of comparing previous cases
with later cases, and taking into account
how previous cases were decided in later

" S.Narangerel, English, Russian, and Latin Dictionary
of Mongolian Law, | edition (Admon, UB, 2007),
604.

2 Bryan A. Garner ed., Black’s Law Dictionary, 9th
ed. (Thomson Reuters, 2009), 1295 ("Precedent,
n.1. The making of law by a court in recognizing
and applying new rules while administering justice;
2. A decided case that furnishes a basis for
determining later cases involving similar facts or
issues.”).

B B.Gunbileg, “Issues of precedent law in Mongolian
law (Judicial precedent)”, supra note 11-14.
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cases. In addition to the court, this type of
precedent can be applied by administrative
organizations, individuals, and legal entities.
But in a narrow sense, it is the norm that
the court follows the previous decision of
higher courts or its own court decision and
uses it as a source. This concept is called
the judicial precedent.”

In other words, Dr.Gunbileg defines
judicial precedent as “a norm that courts
follow and/or compare past cases or
decisions made by same level court or
higher level courts when deciding later
cases and adhere to previous practice of
court decisions into current cases”.

Also, Dr. Gunbileg said, "In countries
with Anglo-Saxon legal systems, court
decisions are considered as official legal
sources in respective countries due to their
binding force. However, while precedents
are not considered as an official legal
source in countries with Roman-German
legal system, it is regarded as an unofficial
legal source and needs to be considered to
decide the case in countries with Roman-
German legal system.” " In other words,
although the Anglo-Saxon and Roman-
Germanic legal groups are being integrated
with each other, when considering judicial
precedent, it is proper to take into account
the characteristics arising from the
substances of those groups.

However, he has not yet given a
detailed and complete explanation of the
question of what judicial precedent is and
characteristics of judicial precedent in the
Roman-German legal system, apart from a
rather general definition.

Hence, we cannot find a complete
answer about judicial precedent and
characteristics of judicial system in Roman-
German legal system, we need to look

% Supra note 12.

,
WM WYYXWIAH CYPTANT, CYAANTAA, M3A33/IUAH XYPIIN3H

into studies done by foreign researchers.
For example, one can learn from HEF ik
) [ and @Al =] CH
&, 2009) , which are quite influential
works in the study of judicial precedents
in Japan.

In the Japanese legal system, it has
been regarded that “judicial precedent
governs practice”. In other words, it
means that a person working in legal
practice (including judges, prosecutors,
and attorneys) understands that they must
respect and follow the judicial precedent.
In general, due to relevance with the
concept that any person shall be governed
by law, it is also known as “binding force
of judicial precedent”.””

In  fact, the subject of judicial
precedent is only judges. On the other
hand, prosecutors and defense lawyers are
not literally bound by court precedents,
so they are free to put forward any ideas
on any legal issue. Considering that these
people’s position where they want the
judge to decide in their favor, it is pointless
for them to ignore “judicial precedent”. It
would have been more efficient for them
to attend the hearing bearing in their mind
that judicial precedent might be applied
and prepare their argument as so. In
this sense, it can be understood that the
work of prosecutors and defense lawyers
are governed by judicial precedent. This
explains the meaning of “judicial precedent
governs practice”. '

Furthermore, it cannot be said that the
impact of “judicial precedent” extends not
only to legal practice but also to society as
a whole. Since judicial precedent governs
legal practice, it cannot be denied that it

has an impact on civil society as a whole. 7

kBRI & TGl E 2 OBtA S ZETR] B
11 CEEEL 2009) .

6 Supra note

7" Supra note 12.
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Thus, in relation to the above-mentioned
problem, the question of why the judge is
subject to the judicial precedent must be
raised. The core answer to this question is
the principle of equality.

What this means is that there are a
large number of judges throughout the
country, with each judge handling a case.
This means that each judge can interpret
and apply relevant laws differently from
his own perspective. However, from the
point of view of the person who will
receive the court decision, if the same
court decision is not consistent with the
previous decision made by the same court
in similar cases, it will be regarded as an
inequality (discrimination). '  Because
it is inevitable that court decisions can
be different even for similar cases (the
principle of judicial independence), the
process of improving and unifying court
decisions takes place through the court
appeal system. Specifically, through the
court appeal system, the case is finally
transferred to the supreme court of any
country, and its decision ultimately makes
the final interpretation and application
of the law throughout the country. ™
Therefore, even though the judge is not
literally bound by the precedent of the
court, the decision of the court in similar
cases must be the same (it is integrated by
the judgment of the supreme court of any
state), so the decision of the judge that
conflicts with the decision of the supreme
court of the state is overturned. This makes
it necessary for the judge to be subject to
judicial precedent. 2

8 Supra note 19.

9 Supra note

2|t shall not apply to the occasion where precedent
of the court is invalidated and new decision made
by lower court sets new precedent in case the
Supreme Court accepts the decision made by lower
court as an acceptable decision even it contradicts
with judicial precedent.

There is a debate about judicial
precedents among Japanese researchers as
well. However, there is no debate related
with the comments that judicial precedent
is: (1) court decision, (2) ‘conclusion’
mentioned on the grounds part of the court
decision, (3) ‘legal conclusion’ mentioned

on the grounds part of the court decision.
21

b) Judicial Precedent in Mongolia

If, as mentioned above, the essence of
the understanding of the judicial precedent
is considered to be the requirement of
the principle of equality, it is certain that
it exists in Mongolia. In accordance with
the Article 14.1 of the Constitution of
Mongolia, “all persons lawfully residing
within Mongolia are equal before the law
and the courts” and Article 14.2 continues
that “no person may be discriminated on
the basis of ethnic origin, language, race,
age, sex, social origin or status, property,
occupation or post, religion, opinion,
or education. Everyone is a legal person
before the law."

Therefore, it can be considered that
there are judicial precedents in Mongolia as
well, and, like in Japan, judicial precedents
govern legal practice. To make this
argument clearer, let's explain it by giving
a real example. In other words, in this
section, let's discuss how judicial precedent
governs legal practice in Mongolia by taking
account of the real-life case discussed at
the Supreme Court. The case related to
"discrepancy in gross living area of the sold
apartment” will be explained.

| now take a look into a civil case®

2 Supra note 3-9.

2 A case related to "discrepancy in gross living area
of the sold apartment” means a dispute related to
the fact that the seller (a legal entity) transferred
an apartment with an area less than the agreed
upon contract to the buyer (an individual) under
the contract for the sale and purchase of an
apartment.
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(L.Odontsetseg vs. Sumt Urguu LLC) with
resolution No. 134, discussed on 9 Feb 2010
at the Civil case chamber of the Supreme
Court of Mongolia. %

Case summary: On 29 Nov 2007,
appellant made a sale and purchase
agreement with Sumt Urguu LLC to
purchase 60.2 sq. m. public apartment.
On 24 Feb 2008, the defendant handed
over the apartment to the appellant
following signature between parties on
the “Acceptance by Deed”. However, when
the area of the apartment was measured
on October 24, 2008, it was 10.82 square
meters less than the agreed amount.

Claim: The defendant should pay
back the money paid for missing amount
of the gross living area (Article 254.4, Civil
Law)

Defendant's claim: The claimant lost
the right to claim because he knew or
could have known about the size of the
apartment he received (Article 255.1.1, Civil
Law).

When deciding the case, the review
court upheld the decision of the appeal
court and dismissed the defendant's review
complaint. The decision of the appellate
court, which was upheld by the review
court, meets the claimant’s requirements in
accordance with Section 254.4% of Article

# |In 2018, | was analyzing the situation of the court
decision regarding the case related to " discrepancy
in gross living area of the sold apartment "
However, for this report, due to time constraints,
I have not yet analyzed the court decisions related
to the dispute after 2018. | plan to include related
analysis in our next study.

2 Civil Law of Mongolia (2002), Article 254. Right
and duty of buyer regarding goods deficiency

254.4. If the buyer receives the goods stated in
Item 254.3 of this Law, the seller shall pay back
the price of missing parts in the proportion of this
part in the overall contract price.

254.3. Except for cases other than stated in Item
251.3 of this Law, if the seller delivered goods with
less quantity than stated in the contract, the buyer
shall be entitled to refuse to receive the goods.

LLYYXWUIAH CYPTANT, CYOANTAA, M333JUIMAH XYP33M3H

254 of the Civil Law. > In other words, it can
be said that the buyer's claim is satisfied if
the court considers that the buyer did not
lose his right to claim according to Article
255.1.1%¢ of the Civil law or that the buyer
could not have known about the deficiency
of the apartment when he received the
apartment. ¥ This shows that there was
a judicial precedent for cases related with
difference in gross living area, it would be
impossible for buyers to know about the
deficiency of the apartment — in size wise
— when buying the apartment.

Until 13 Jan 2015, cases related with
“discrepancy in gross living area of the
sold apartment” were decided to be
compensated for missing payment as per
requested by the claimant based on the
grounds mentioned earlier. 2

251.3. If it does not seriously affect performance
of obligation, although some parts of it are missing
or transferred goods are different from the ones
stated in contract and in smaller amounts, or a
part of the goods has deficiency, the goods shall
not be deemed completely deficient.

Integrated legal information system, http://www.
legalinfo.mn/law /details /299.

% (Capital Court Judgment No.960 dated on 4 Dec
2009 which decided claims by L.Odontsetseg
against “Sumt Urguu” LLC, 4.

% Civil Law of Mongolia (2002), Article 255. Buyer
loses the right to claim

255.1. In the following cases, buyer shall be
deemed as lost the right to claim:

255.1.1. If buyer received the goods was aware
or was possible to know the good's defect at the
moment when s/he received it;

Integrated legal information system, http://www.
legalinfo.mn/law /details /299.

7 Although | don’t know when the precedent of that
court was first set, the Supreme court maintained
the precedent of the court and governed by the
precedent when deciding the claim made by
L.Odontsetseg.

%8 1. Supreme court judgment dated on 25 Oct 2011
which claimed by Kh.Govi against “Sumt Urguu”
LLC,

2. Supreme court judgment dated on 7 Feb 2012
which claimed by B.Bayarjargal against “lkh Uilsiin
Ereld” LLC,

3. Supreme court judgment dated on 23 Jan 2014
which was claimed by S.Narantuya against “UMC"
LLC.
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At the appellate court hearing
against “Ikh Uilsiin Ereld” LLC by claimant
Erdenejargal.S on 13 Jan 2015, court
decided a case different from prior judicial
precedent.

Case summary: Claimant made a sale
and purchase agreement with Ikh Uilsiin
Ereld LLC to purchase 71.1 sq.m. public
apartment in Nov 2011. On 1 Dec 2011, the
defendant handed over the apartment to
the appellant following signature between
parties on the “Acceptance by Deed”.
However, when the area of the apartment
was measured on 25 Apr 2014, it was 3.71
sq.m. less than the agreed size.

Claim: The defendant should pay back
the money paid for the missing amount of
the gross living area (Article 254.4, Civil
Law).

Defendant’s claim: The claimant lost
the right to claim because he knew or
could have known about the size of the
apartment he received (Article 255.1.1, Civil
Law).

Judgment issued by the appellate court
provided that “the plaintiff Erdenejargal.S
received the apartment on 1 Dec 2011
following signature of parties on the
Acceptance by Deed. There is no reason
to believe that the plaintiff was not able
to measure the area of the apartment
at that time and to know the defects of
the property. The discrepancy in the size
of the apartment area is not a latent
defect that cant be noticed until they
use it. Therefore, it is considered that the
plaintiff S. Erdenejargal has lost the right to
claim regarding the purchased apartment
according to Article 255.1 of the Civil
Law.” It can be said that the precedent of
the court to consider that "the buyer can
know the discrepancy of the area of the
apartment when he buys any apartment”

continues to this day. %

To sum up, in disputes related to
"discrepancy in the size of the apartment”,
there is a court precedent that "the buyer
can know the deficiency in the size of the
apartment when he buys any apartment”,
so the first and appellate judges tend to
follow this precedent. Although the judge
is not obliged to follow the precedents
of the court, if he makes a decision
that contradicts the precedents of the
court, there is a high possibility that the
judge's decision will be overturned by the
decision of the Supreme court. Therefore,
if the judge knows the precedent of
the court, he does not want to make a
decision that contradicts it, unless he has
to make a decision that contradicts with
the precedent for any other reason. In this
regard, it is clear that it will be effective
for lawyers to develop their strategies
based on the knowledge of the judicial
precedent. Even citizens, if they know the
judicial precedent, must take responsibility
for themselves when buying any apartment
and accepting it after measuring the area
of the apartment. It can be understood that
judicial precedent is not only important for
judges and lawyers, but also it can make an
impact on society and make it possible to
govern them as effectively as law.

According to Dr. Gunbileg, there is a
judicial precedent in Mongolia. In this way,
he believed that the precedent of that
court should be found in the decision of

» Supreme court resolution No. 001/XT2016/00774
dated on 23 Jun 2013 claimed by T.E against
“MATO®" LLC,

2. Supreme court resolution No. 001/XT2016,/00872
dated on 30 Jun 2016 claimed by 0.0 against
“Dund mandal” LLC,

3. Supreme court resolution No. 001/XT2016,/00522
dated on 17 May 2016 claimed by L.B against
“Hurd” LLC,

4. Supreme court resolution No. 001/
XT20176,/00255 dated on 9 Mar 2017 claimed by
Ts.M against UBH Property.
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the Constitutional Court and the abstract
interpretation of the Supreme Court. 3°
This leads to the next important question of
where judicial precedent should be found.

Although | agree that judicial
precedents should be found in the
decisions of the Constitutional Court,

| cannot agree that judicial precedents
should be found in abstract interpretations
of the Supreme Court. Because according
to the works of scholars from foreign
countries (in the context of this short text,
according to Black's legal dictionary and the
aforementioned Japanese source), judicial
precedent is, in legal theory, a “legal opinion
mentioned in the basis part of a decision”
that decided on a specific case. Therefore, it
is better to find the precedent of the court
not from the abstract interpretation of the
Supreme Court, but from the decision of
the Supreme Court.

lll. Conclusion

| try to express my opinion regarding
two very closely related questions: "What
is a judicial precedent?” and “Does judicial
precedents work in Mongolia? If yes, where
can we find it? In the conclusion part, | will
analyze relevant provisions of the revised
Law on Courts (2021) to clarify the legal
standing of these questions.

First, in accordance with Part 25
“Supreme Court of Mongolia and its
mandate”, Article 25.4 provides that “The
Supreme Court shall ensure the unified
application of law by reviewing decisions
of the appellate court on the grounds
and procedures specified in the law".
Consequently, Article 25.7 states that “The
Supreme Court shall exercise the following
mandates in the adjudication process”
and continues on Article 25.7.5 that “The
Supreme Court shall review the decision of

30 B.Gunbileg, “Issues of precedent law in Mongolian
law (Judicial precedent)”, supra note 78-87.
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lower courts in the following cases in order

nsure the unifi lication of th
law”. It continues that one of the grounds
to review the case shall be “elimination of
discrepancy of unified application of the
law of lower level courts” as specified
in the Article 25.7.5.a. According to the
above provisions of the Law on Courts, the
Supreme Court's decision by reviewing the
case is the precedent of the court governing
legal practice is sufficiently expressed.

Secondly, Article 25.8 of the Law on
Courts, which codifies the "mandates
of the Supreme Court in matters other
than adjudication”, states that "based on
court decisions and practice, an official
interpretation on the unified application
of law other than the Constitution of
Mongolia will be issued and published
regularly based on the proposal by relevant
chamber. It is clear that the requirement to
issue official interpretation must be based
on court decision and practice means to
limit the Supreme Court's right to issue
abstract interpretation as much as possible.

If the Supreme Court considers that
it is based only on court decisions and
practice  when making interpretations
about the right application of laws other
than the Constitution, the question will
arise as to whether the interpretation can
be considered as a judicial precedent. The
researcher will not express his position on
this issue within this article. However, this
situation is one of the features of the legal
system of our country, so | would like to
point out that there is an urgent need to
consider this feature in the future research
work on judicial precedent.

96

MOHTOJIbIH TP, 3PX 3YN



